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1 Executive summary

We are proposing changes to how people working in financial services are regulated.

This affects almost every firm that we regulate, from very small firms and those with
limited permissions (including sole traders and consumer credit firms), to some of the
largest global firms.

This Consultation Paper sets out how we propose to do this, and asks for your

feedback on our proposals. Our proposals for Insurers are not covered in this CP.
Please refer to CP17/26 for these.

Who is affected by the changes?

Almost every firm that offers financial services and is requlated by the FCA will be
affected by these changes —in particular any firm that is currently subject to the
Approved Persons Regime. It will also affect the people who work in these firms.

While we already have rules in place for banks, building societies, credit unions and

PRA-designated investment firms, we are proposing a few changes that will also
affect them.

Why are we doing this?

We currently regulate people in financial services through the Approved
Persons Regime.

After the financial crisis, Parliament recommended that we develop a new
accountability system that was more focused on senior managers and individual
responsibility. From these recommendations, we created a new Senior Managers and
Certification Regime (the 'SM&CR'). We applied this to banks, building societies, credit
unions and PRA-designated investment firms from March 2016, which replaced the
Approved Persons Regime for them.

We are now replacing the Approved Persons Regime with the Senior Managers and
Certification Regime in almost all financial services firms, not just banks.

Itis also a key part of our Culture & Governance Priority, and its overarching aimiis to
reduce harm to consumers. This is achieved by raising the standards of conduct for

everyone who works in financial services, and by making senior people in firms more
responsible and accountable for their actions.
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What do we propose?

There will be many different types of firms that will be in scope of the SM&CR, so we do
not think it is appropriate to take exactly the same approach as we did for banks. While
we want to have consistent principles applied across financial services, we also want
the new regime to be proportionate and flexible enough to accommodate the different
business models and governance structures of firms.

We propose to use the tools and principles from the banking regime to create
consistency across financial services, but tailor them to reflect the different risks,
impact and complexity of firms subject to the extension. There are some requirements
where we do not have a choice whether or not to apply them because they are set out
in legislation. We have highlighted where that is the case.

We propose applying a baseline of requirements to every firm, known as the 'core
regime’. This means that the three main elements of the SM&CR will apply to every
firm: the Senior Managers Regime, Certification Regime and Conduct Rules:

« Senior Managers Regime:

= This focuses on the most senior people in the firm. Our rules will define which
roles are 'Senior Management Functions' depending on the type of firm involved.
Anyone who holds a Senior Management Function needs to be approved by us
before they start their role, the same as under the Approved Persons Regime.
Firms also need to make sure that Senior Managers are suitable to do their jobs.

= Every Senior Manager will need to have a document that says what they are
responsible and accountable for (a 'Statement of Responsibilities’). Firms need
to give us this statement when a senior manager applies to be approved, and
whenever there's a major change to their responsibilities. This is a requirement
under legislation.

= Every Senior Manager will also have a 'Duty of Responsibility’ — which means if
something goes wrongin an area that they are responsible for, we will consider
whether they took ‘reasonable steps' to stop this from happening. Thisis also a
requirement under legislation.

= We also propose some new responsibilities that firms will need to give their
Senior Managers ('Prescribed Responsibilities'). This won't apply to some firms
(such as sole traders or firms with limited permissions, and EEA branches), and
more responsibilities will apply to bigger firms.

o Certification Regime: This covers people who aren't Senior Managers, but whose
jobs mean they can have a bigimpact on customers, markets or the firm. We will say
what these roles are in our rules. We won't approve these people, but firms will need
to check and confirm (‘certify') that they are suitable to do their job at least once a
year. This is a requirement under legislation.

o Conduct Rules: These are basic rules that will apply to almost every person who
works in financial services. They include things like 'acting with integrity' and 'treating
customers fairly’. The Conduct Rules are about improving the behaviour of all staff in
financial services firms.

I
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For example, a dentist that has a limited permission to
offer credit may only need to have one Senior Manager.

Onthe other hand, a very large asset manager could
have up to 17 Senior Management Functions that
apply to them.

1.13 We also propose some extra requirements that will only apply to the largest and most
complex firms (fewer than 1% of firms regulated by the FCA). For example, these
firms will need to have Responsibilities Maps, Handover Procedures, and will need
to make sure that there is a Senior Manager responsible for every area of their firm
('Overall Responsibility').

What happens next?

1.14 If you're a firm regulated by the FCA and are currently subject to the Approved Persons
Regime, you should read this Consultation Paper, paying particular attention to the
sections marked for your type of firm. People who work in these firms may also be
interested in how these proposals affect them.

1.15 We want to know what you think of our proposals. Please send us your feedback by
3 November 2017. You can do this using the form on our website, or by writing to the
address on page 2.

1.16 We will consider all the feedback we receive and then publish final rules next year.

1.17 Please note that the regime won't come into effect until we publish our final rules and
set a date for them to commence.

How should | read this Consultation Paper?

1.18 Most of this Consultation Paper will be relevant to 'solo-regulated firms' —ie those
firms that are currently subject to the Approved Persons Regime and not the SM&CR.

1.19 We have marked at the top of each chapter who it is most relevant to, and also
highlighted within chapters which sections are most relevant to different types
of firms.

1.20 You should read the entire Consultation Paper if you are interested in understanding
how the regime applies across solo-regulated firms as a whole.

1.21 Some proposals in this Consultation Paper also affect banks, building societies, credit
unions, and PRA-designated investment firms, as well as solo-regulated firms. These
are set outin Chapter 10. Chapter 11 is also relevant to these firms.
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2 Overview

Introduction

This Consultation Paper proposes changes to how we regulate people working in
financial services. We currently use a system called the Approved Persons Regime
and we are proposing to replace this with the new Senior Managers and Certification
Regime (SM&CR).

The aim of the new SM&CR is to reduce harm to consumers and strengthen market
integrity by creating a system that enables firms and regulators to hold people to
account. As part of this, the SM&CR aims to:

» encourage staff to take personal responsibility for their actions

e improve conduct at all levels

o make sure firms and staff clearly understand and can demonstrate who does what
For banks, building societies, credit unions, and PRA-designated investment

firms, we replaced the Approved Persons Regime with the SM&CR in March 2016.
Parliament amended the Financial Services and Markets Act (FSMA) in May 2016 to
extend the SM&CR to all firms authorised to provide financial services under FSMA.

Accordingly, we now need to consult on how to apply the rules to almost every firm the
FCAregulates.

FSMA is the Financial Services and Markets Act 2000,

which is an Act of the Parliament of the United Kingdom.
The text of FSMA is available on legislation.gov.uk

These changes give us new powers to:

» make certain roles 'Senior Managers' —a new type of function where the people
doing these jobs need approval from the FCA, and at least once a year firms need to
make sure Senior Managers are suitable to do their jobs

e make certain roles 'significant harm functions’ under the Certification Regime —we
don't approve these people but firms need to make sure they are suitable to carry
out their roles, at least once a year

o apply Conduct Rules to almost all employees in financial services firms

We're separately consulting on how the SM&CR will apply to insurers CP17/26.

I
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Who does this consultation affect?

This consultation affects all FSMA-authorised firms that we regulate (exceptinsurers,
which are covered in a separate consultation). This means it will be relevant to almost
all financial services firms. It will also affect the people who work for these firms,
including all existing Approved Persons.

This consultation also affects incoming branches of non-UK firms that have
permission to carry out any activities we regulate in the UK, as well as people working in
those branches. Therefore, this consultation may be of interest to other regulators.

We are also proposing changes that will affect how the SM&CR applies to UK banks,
building societies, credit unions and PRA-designated investment firms (referred to
as 'banking firms' throughout this CP). These changes are set out in Chapter 10, and
Chaptes 11 is also relevant to these firms.

This Consultation Paper does not affect individuals and Approved Persons of
Appointed Representatives of firms. We will confirm how we intend to approach the
SM&CR for Appointed Representatives in a follow-up Consultation Paper. Principal
firms, including the Senior Managers of principal firms, remain fully responsible for
ensuring that their Appointed Representatives and networks comply with our rules.

Is this of interest to consumers?

Consumers will be interested in how individual accountability is being improved
within firms, and how staff they interact with will be required to comply with new
Conduct Rules.

Context

Background
We currently apply rules to people in firms through the Approved Persons Regime.
There are three main parts to the Approved Persons Regime:

o people who perform functions known as ‘controlled functions' at both senior and
customer-facing levels need to be approved by us before they start their roles

o we apply standards of behaviour (Statements of Principle and a Code of Practice) to
people holding controlled functions

o firms need to ensure people performing controlled functions are fit and proper

In March 2016, we replaced the Approved Persons Regime with the SM&CR for
banking firms. This followed recommendations from the Parliamentary Commission
on Banking Standards (PCBS), who were tasked with reviewing standards of behaviour
in the industry following the financial crisis in 2008. The PCBS said we should have a
new accountability framework that was more focused on senior management, and
that firms should take more responsibility for making sure their employees are fit
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and proper. The PCBS also emphasised that there needed to be better standards of
conduct at all levels in banking firms.

2.13 Parliament subsequently amended FSMA to extend the SM&CR for all
FSMA-authorised firms. There are approximately 47,000 such firms.

Aims of the SM&CR

2.14 The SM&CRis a key part of our priority of Culture & Governance at firms set outin
our 2017/18 Business Plan. Culture is the product of a number of different drivers
within firms and is shaped by many influences that drive the behaviour of everyone
in an organisation. The 'tone from the top/, the effectiveness of management and
governance and incentive structures all contribute to the overall culture of a firm.

2.15 Firms' senior managers have a crucial role in demonstrating that they are accountable
and responsible for their part in delivering effective governance. This includes taking
personal responsibility, being accountable for their decisions and exercising rigorous
oversight of the business areas they lead. We want all firms to develop a ‘culture of
accountability’ at all levels and for senior individuals to be fully accountable for defined
business activities and material risks.

2.16 The main purpose of the SM&CR, which will apply on a legal entity basis, isn't to change
how firms organise themselves or to force firms to hire people to fill specific functions.
How firms structure themselves is up to them, and is driven by factors such as size,
best practice, as well as requirements in law and regulations. The SM&CR will clarify and
reinforce whatever governance structures firms choose to have in place. .

2.17 Firms' senior managers have a crucial role in demonstrating that they are
accountable and responsible for their part in delivering effective governance.
This includes taking personal responsibility and being accountable for their decisions
and exercising rigorous oversight of the business areas they lead. We want all firms
to develop a 'culture of accountability’ at all levels and for senior individuals to be fully
accountable for defined business activities and material risks.

2.18 This should, over time, result in improved culture and governance in the industry,
and help to reduce consumer harm. It should also promote public confidence that
firms have the right people in the right roles, working in the interests of consumers
and markets.

Our approach to designing the SM&CR

2.19 There are many types of firms that will now be under the SM&CR. This ranges from
global firms such as large asset managers, to firms with only one person where
financial services are ancillary to their core activities.

2.20 Because of these differences, we don't think it's appropriate to take exactly the same
approach as we did for banks. While we want to have consistent principles across
financial services, we also want the new regime to be proportionate and flexible
enough to accommodate the different business models and governance structures of
firms. We also want the regime to be as simple as practicable for firms to understand
and implement, and for us to regulate.
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With this in mind, we've tailored the principles and tools used for the banking regime
to fit the different risks, impact and complexity of firms affected by the extension of
the SM&CR.

Summary of our proposals

We propose:

o applying a standard set of requirements to all FCA solo-regulated firms known as the
‘core regime’ for the SM&CR

e having extra requirements for a small number (fewer than 1%) of solo-regulated
firms whose size, complexity and potential impact on consumers warrant more
attention — these additions are called the 'enhanced regime’

e applying a reduced set of requirements for a group of firms we are defining as
‘Limited Scope'

Core vs. Enhanced
All core requirements will apply to all solo-regulated
firms, except for Limited Scope Firms.

Enhancements will only apply to a small number of
solo-regulated firms.

Use the diagram on Page 14 to determine which type of
firm you are.

Firms that are regulated by both the FCA and PRA have to comply with both regulators'’
rules. Banking firms are already covered by the SM&CR, but we are proposing a few
changes that will affect them (see Chapter 10). How the SM&CR will be applied to
insurers is explained in CP17/26.

Our proposals for UK branches of overseas firms are slightly different and are
separately explained in Chapter 9.

Our proposed Senior Managers Regime for all firms
The most senior people who perform key roles in firms will continue to need our
approval before starting their roles.

Every Senior Manager will need to have a Statement of Responsibilities that clearly says
what they are responsible and accountable for.

Our Handbook will set out which roles are ‘Senior Management Functions'.
The people who perform them are 'Senior Managers'. We propose the following

Senior Management Functions for all firms (except Limited Scope Firms):

Governing functions
e SMF9-Chair

¢ SMF1—Chief Executive
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o SMF3 —Executive Director
e SMF27 —Partner

Required functions
e SMF16-Compliance Oversight

o SMF17—Money Laundering Reporting Officer (MLRO)

Many firms won't need to apply all of these Senior Management Functions (this is the
same as under the Approved Persons Regime). So, for example, a limited permission
consumer credit firm will only have one applicable Senior Management Function and a
sole trader won't need to apply any 'governing functions' (such as the Chief Executive).
Firms where fewer functions apply are called 'Limited Scope Firms'. More functions will
apply to 'enhanced' regime firms; please refer to 2.38 and Chapter 8.

There are also specific responsibilities that firms will need to give to their Senior
Managers (known as Prescribed Responsibilities). This is to make sure there is a Senior
Manager accountable for the SM&CR and key conduct and prudential risks.

Our proposed Certification Regime

The Certification Regime will apply to employees who aren't Senior Managers,

but whose role means it is possible for them to cause significant harm to the firm or
its customers. We call these ‘Certification Functions' in this document.

These people don't need to be approved by us, but firms will need to check and
confirm (‘certify’) that they are fit and proper to perform their role at least once a year.

Our Handbook will set out the roles that are Certification Functions. They are:

« Significant management function

Proprietary traders

o CASS oversight function

o Functions that are subject to qualification requirements
o Client dealing function

e Algorithmic traders

o Material risk takers

e anyone who supervises or manages anyone performing one of the functions above

Read more on Certification in Chapter 5

Our proposed Conduct Rules

We are proposing new, high-level standards of behaviour that will apply to almost all
employees who do financial services activities in a firm. Some Conduct Rules apply to
allemployees, while others only apply to Senior Managers.

I
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Read more on Conduct Rules in Chapter 7

2.34 Our proposed Conduct Rules are intended to drive up standards of individual behaviour
in financial services. They represent a meaningful change in the standards of conduct
we expect from those working in the industry. By applying the Conduct Rules to a
broad range of staff we aim to improve individual accountability and awareness of
conductissues across firms.

2.35 FSMA requires firms to train their staff so that they know how the Conduct Rules apply
to them. Firms must also notify the FCA when they've taken formal disciplinary action
against a person for breaching a Conduct Rule.

Extra requirements for some firms
2.36 Most firms will only need to apply the core requirements of the SM&CR

(the 'core regime).

2.37 But there will be some firms (known as 'enhanced firms') that will have extra
requirements (the 'enhanced regime’).

Read more on extra requirements for 'enhanced firms'in

Chapter 8

2.38 We propose using the following criteria to identify enhanced firms:

 firms that are 'significant investment (IFPRU) firms'*

firms that are 'CASS Large firms'
o firms with Assets Under Management of £50 billion or more

o firms with total intermediary regulated business revenue of £35 million or more
per annum

o firms with annual regulated revenue generated by consumer credit lending of
£100 million or more per annum

» mortgage lenders (that are not banks) with 10,000 or more regulated
mortgages outstanding.

2.39 Enhanced firms will need to apply all of the requirements under the core regime, as
well as:

» Additional Senior Management Functions: There will be additional Senior
Management Functions that will need to be approved by us, such as the Chief
Operations Function.

» Additional Prescribed Responsibilities: There will be more Prescribed

Responsibilities that enhanced firms will need to give to their Senior Managers.

1 This is defined in IFPRU 1.2.3
This is defined in CASS 1A.2.7

N
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» Overall Responsibility: Enhanced firms will need to make sure that there is a Senior
Manager with overall responsibility for every area, business activity and management
function of the firm.

» Responsibilities Maps: Enhanced firms will need to have a single document that
sets out the firm's management and governance arrangements.

o Handover Procedures: Enhanced firms will need to make sure that a person who

is becoming a Senior Manager has all the information and material that they could
reasonably expect in order to do their job.

Changes to our Handbook

As the SM&CR will now apply to a much broader population of firms, we need to make
significant changes to the structure and numbering of our Handbook. We have a
'Reader’s Guide to the Instrument'in Chapter 11 that explains this in more detail — this
is particularly relevant for banking firms who are already subject to our rules.

Equality and diversity considerations

We have considered the equality and diversity issues that may arise from the proposals
in this Consultation Paper. In particular, we have identified the following aspects of the
regime with potential equality and diversity implications:

o The proposals will allow more than one person to perform a Senior Management
Function or Certification Function at the same firm, accommodating people working
under a job-share arrangement. If this was not the case, the proposed rules could be
deemed to discriminate indirectly against people who job share, for example due to
family obligations.

o The assessment of prospective and current Senior Managers and individuals within
the Certification Regime will consider whether they are fit and proper to do their job.
For some roles, such as the Chair, this assessment may involve consideration of the
person's experience, which can only be acquired with time. This could result in a bias
in favour of certain age groups. However, this is the case now and is offset by the
requirement to take into account other assessment criteria not directly related to
age, such as qualifications.

Overall, we do not believe that our proposals result in direct discrimination for any
of the groups with protected characteristics, ie age, disability, sex, pregnancy and
maternity, race, religion and belief, sexual orientation and gender reassignment.

We will continue to consider the equality and diversity implications of the proposals
during the consultation period, and will revisit them when publishing the final rules.
In the interim, we welcome views on these issues.

I
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Next steps

We want to know what you think of our proposals. Please send us your comments by
3 November 2017.

Use the form on our website or write to us at the address on page 2.

We will consider all the feedback and will publish our finalised rules in a Policy
Statement next year.

We will separately consult on the operational aspects of the new regime, including

how firms will transition into the regime, and any changes we will need to make to our
forms and other parts of our Handbook (the 'technical Consultation Paper’). The same
principles of simplicity and proportionality will apply when we consider how to transition
firms to the new regime —for example, minimising the need for firms and individuals to
apply for new approval as a Senior Manager if they are already an Approved Person.

We have developed the policy in this Consultation Paper in the context of the

existing UK and EU regulatory framework. We will keep the proposals under review to
assess whether any amendments may be required in the event of changes in the UK
regulatory framework, including as a result of any negotiations following the UK's vote
to leave the EU.

13
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3 Guidetotheregime

To help you understand our Consultation Paper, we have provided:

o aFirm Checker —this lets you check what type of firm you are, and whether the

limited scope’, 'core’ or the 'enhanced regime' will apply to you (see below)

o adiagram showing the key elements of the regime for all firms (see page 15)

o aGlossary of Terms with a short description of each tool (see page 15)

Firm Checker

We are proposing to apply different SM&CR requirements to different types of firms.

You will need to read the detail of the relevant firm types and exemptions in our
Handbook (and SYSC 23 of the legal instrument), but the flow chart below is a
simplified overview to see which type of SM&CR firm your firm is. We deal with
incoming branches of firms separately in Chapter 9.

Are you a firm thatis currently
exempt from the Approved

Persons Regime?

Areyouafirmthatis

currently subject to a limited
application of the Approved

Persons Regime?

; Yes

You are not an
SM&CR firm

You are a Limited
Scope SM&CR firm

You are a Core SM&CR firm unless one of the following applies:
You have Assets You are afirmwith vougarea firm with You are amortgage
) ) annual regulated ]
Youarea Under Management totalintermediary revenue generated lender (thatis nota
- Youarea CASS of £50 Billion regulated business " bank) with 10,000
Significant IFPRU L - by consumer credit
arge firm ormore (at any time revenue of . or more regulated
firm . I~ lending of
inthe last three £35 million or more o mortgages
£100 million or more A
years) perannum outstanding
perannum

I—

If you are a banking firm:

You are an Enhanced SM&CR firm

—

The SM&CR already applies to you, but the new
proposals in Chapter 10 are relevant to you. See page 56.

If you are an insurer:
This Consultation Paper isn't relevant to you —instead
you should read CP17/26.

I
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Summary Diagram — The Senior Managers & Certification Regime

Senior
Manager Conduct
Rules

Individual
Conduct Rules

Senior Managers Regime

The most senior people in firms. Anyone who performs a Senior Management Function needs
to be approved by us.
Core requirements:

Prescribed
Responsibillities
(Limited Scope
Firms don’t need
to do this)

Senior
Management
Functions

Duty of Statement of Criminal Records

Responsibility Responsibilities Checks

| Extra requirements that only enhanced firms need to meet

Additional

5 Additional
Senior

Prescribed
Responsibilities

Responsibilities Handover Overall
Maps Procedures Responsibility

Management
Functions

| B ——

People who aren't Senior Managers but whose job can cause significant harm to the firm orits
customers. We don't approve these people, but firms need to check and confirm that these
people are suitable to do theirjob at least once a year.

Other Staff

All staff who perform financial services roles. This does not include ancillary staff (for example;
caterers, cleaners and security staff).

(\[e}{=K
Conduct Rules, the Fit and Proper Requirements

and Regulatory References will also apply to all Non-
Executive Directors, even if they are not a Senior
Manager.

Glossary of Terms

CP17/25
Chapter 3

Fitand
Proper
Requirements

(including
Regulatory
References)

Firm type

Limited Scope Firm

Description

Approved Persons Regime, including:
e Limited Permission Consumer Credit Firms

e soletraders

non-mainstream regulated activities
e oil market participants
® service companies

e energy market participants

e internally managed AlFs

Firms that will be subject to fewer requirements than core firms.
This covers all firms that currently have a limited application of the

e subsidiaries of local authorities or registered social landlords

e authorised professional firms whose only regulated activitiesin are

e insurance intermediaries whose principal business is not insurance
intermediation and who only have permission to carry on insurance
mediation activity in relation to non-investment insurance contracts

Core Firm

Firms that will have a baseline of SM&CR requirements applied.

Enhanced Firm

extrarules.

A small proportion of solo-regulated firms that will have to apply

15
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Who does it Where canlread

Tool Description apply to? more?
Ancillary Staff Employees who are not covered by the Conduct Allfirms Section 7.14

Rules, such as cleaners, receptionists, catering

staff and security staff.
Certification Afunction performed by employees who are Allfirms Section 5.6
Function not Senior Managers but who could pose a risk

of 'significant harm' to the firm or its customers.

The Certification Functions are defined in our

Handbook but we do not approve these people.
Certification The part of the regime that covers Allfirms Chapter 5
Regime Certification Functions.
Criminal Records | Arequirementon firms to conduct criminalrecords | Allfirms Section 6.8
Checks checks for Senior Managers and Non-Executive

Directors (where a fitness requirement applies) as

part of checking that they are fitand proper.
Duty of Every Senior Manager willhave a duty of Allfirms Section 4.20
Responsibility responsibility as a result of FSMA. This means that

if a firm breaks one of our requirements, the Senior

Manager responsible for that area could be held

accountable if they did not take 'reasonable steps'

to prevent or stop the breach.
Fitand Proper Firms must make sure all Senior Managers and Allfirms Chapter 6
Requirements people performing Certification Functions

(ie people under the Certification Regime) are fit

and proper to perform their role. This must be

done on appointment and at least once a year.
Handover Afirm must take all reasonable steps to make sure Enhanced Firms | Section 8.36
Procedures anew Senior Manager has all the information and only

materials they need to do their job.
Individual These are basic standards of behaviour that people Allfirms Chapter 7
Conduct Rules performing financial services activities in firms are

expectedto meet. Firms needto train their staff

onthe conduct rules and how they apply to them.

Firms will need to report breaches of Conduct Rules

resultingindisciplinary action to us every year.
Other Overall A Senior Management Function that applies Enhanced Firms | Section8.16
Responsibility where a senior executive is the most senior person only
Function responsible for an area of the firm's business but they

do not perform any other Senior Manager Function.
Overall Arequirement for every area, activity and Enhanced Firms | Section 8.23

Responsibility

management function of the firm to have a Senior
Manager with overall responsibility for it.

only

Prescribed
Responsibilities

FCA-defined responsibilities that must be
allocated to an appropriate Senior Manager.

All firms except
Limited Scope
Firms

Section 4.37 for
Core Firms

Section 8.19 for
Enhanced Firms

Section9.11 for
non-EEA branches
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Who does it Where canlread

Tool Description apply to? more?
Regulatory Information that firms need to share with each Allfirms Section 6.12
References other when an employee or director moves from

one firmto another (for candidates of Senior

Managers Functions, Non-Executive Directors and

Certification Functions).
Responsibilities | Adocumentsettingoutafirm’'s governance and Enhanced Firms | Section 8.33

Maps

management arrangements, and how responsibilities
are allocated to individuals within the firm.

only

Senior The roles where the people doing them need to All firms Section 4.12 for
Management be approved by the FCA. These are definedin Core Firms
Functions our Handbook. Section 4.15 for
Limited Scope Firms
Section 8.16 for
Enhanced Firms
Section 9.2 forEEA
branches
Section 9.9 for non-
EEA branches
Senior Manager These are additional Conduct Rules that apply to Allfirms Chapter 7
Conduct Rules all Senior Managers. Firms need to train Senior
Managers so they understand what the Conduct
Rules are and how they apply to them.
Firms willneed to report breaches of all Individual
and Senior Manager Conduct Rules by Senior
Managers resultingin disciplinary action to us
within 7 days.
Senior Managers | The people who perform a Senior Management Allfirms Section 4.12 for
Function. These people need our approval to do Core Firms
their jobs. Section 4.15 for
Limited Scope Firms
Section 8.16 for
Enhanced Firms
Section 9.2 for EEA
branches
Section 9.9 for non-
EEAbranches
Senior Managers | The part of the regime for Senior Managers. Allfirms Chapter 4 for
Regime This includes Senior Management Functions, allfirms
Statement of Responsibilities, Duty of Chapter 8 for
Responsibility, Fit and Proper, Conduct Rules, Enhanced Firms
P i R ibilities, Regul Ref
rescgbgd esponsibilities, Regulatory References Chapter 9 for EEA
and criminal records checks.
andnon-EEA
For Enhanced Firms, it also includes branches
Responsibilities Maps, Handover Procedures and
Overall Responsibility.
Statement of A document that every Senior Manager needs to All firms Section 4.16

Responsibilities

have that sets out what they are responsible and
accountable for. This needs to be submitted to us
when a Senior Manager is being approved, and be
kept up to date.
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4 Senior Managers Regime

All firms should read this chapter. If you are a Limited Scope Firm, sections 4.14 to 4.15 are most relevant.

Introduction

This chapter sets out our proposals for the Senior Mangers Regime (SMR). It covers:
» who will be a Senior Manager

» theresponsibilities that need to be given to an appropriate Senior Manager
(Prescribed Responsibilities)

¢ what firms and staff will need to do under the SMR

Overview

What is a Senior Management Function

A Senior Management Function is a new type of controlled function under FSMA. It is
defined as 'in relation to the carrying on of a regulated activity by a firm, [a] function
[which] will require the person performing it to be responsible for managing one or
more aspects of the [firm's] affairs, so far as relating to the activity, and those aspects
involve, or might involve, a risk of serious consequences for the [firm], or for business
or other interests in the United Kingdom'..

We call a person who holds a Senior Management Function a 'Senior Manager'. Senior
Managers are the most senior people in a firm with the greatest potential to cause
harm or impact upon market integrity.’

The purpose of making a particular function a Senior Management Functionis so we
know who a firm's most senior decision makers are, and to make sure firms clearly
allocate responsibilities to those key decision makers.

The FCA decides which roles are Senior Management Functions.

3 The regime for Senior Managers in sole traders is slightly different. Because sole traders are individuals that are treated as firms,
we propose carrying over the current treatment of sole traders from the Approved Persons Regime so that the individual sole trader
themselves will not need approval to perform any of the 'governing functions'. We propose only approving individual sole traders if
they are performing 'required functions' (ie the Compliance Oversight Function or Money Laundering Reporting Officer). If a sole
trader employs someone who performs a Senior Management Function, they will need to be approved.

I
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Do | have to apply all of the SMFs?
No — like the Approved Persons Regime, someone only

needs to be approved if they are performing a role that
we are making an SMF.

Impact on firm structure and governance

4.6 When we make a role a Senior Management Function, this doesn't mean a firm needs
to reorganise itself or hire new people to fill these specific roles. If you don't have
anyone doing these jobs, the functions do not apply. The number and type of Senior
Managers a firm has depends on how each firm is organised (this is the same as the
Approved Persons Regime). Certain functions are required by other sections of our
Handbook so firms should make sure they continue to have people fulfilling these roles
where applicable. The SM&CR is not proposing to change this.

4.7 However, later in this chapter we discuss new responsibilities that should be held by
individual Senior Managers. When considering the proposed Senior Management
Functions, firms should also think about the new responsibilities that we expect to be
allocated among them.

4.8 The ultimate decision-making body of a firm is its governing body, acting collectively.
Individual accountability under the SM&CR does not cut across or undermine
this. Individual Senior Managers have animportant part to play in establishing and
embedding the right culture and governance within firms, to improve the standard of
conduct at all levels.

4.9 Two of the main changes introduced by the SM&CR are that every Senior Manager will
need a Statement of Responsibilities, and they will have a duty of responsibility. These
are explained in detail below, but the main purpose of these new tools is to clarify who
is responsible for what, and reinforce the personal accountability and responsibility of
Senior Managers.

4.10 We will consult separately later this year on how someone who is currently an Approved
Person will transition to a Senior Manager under the new regime. The same principles
of simplicity and proportionality will apply when we consider how to transition firms to
the new regime — for example, minimising the need for firms and individuals to apply for
new approval as a Senior Manager if they are already an Approved Person.

Who will be a Senior Manager under the core regime?

4.11 We propose a set of 'core’ Senior Management Functions that will apply to all
firms, except where a specific exception applies (these exceptions are set outin
section 4.15). The Senior Management Functions for branches of overseas firms are
set out separately in Chapter 9.

Limited Scope Firm?

Section 4.15 is relevant to you.

4.12 We propose the following functions as Senior Management Functions under the core
regime. Almost all of these are currently controlled functions under the Approved
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Persons Regime. The main difference is that, on the basis of proportionality, we will
only approve the Chair instead of approving all Non-Executive Directors. This means
there willbe some Non-Executive Directors who are currently approved under the
Approved Persons Regime but will not need our approval under the SM&CR. These
Non-Executive Directors are, however, still subject to our proposed Conduct Rules set
outin Chapter 7, as well as the fit and proper and regulatory reference requirements in

Chapter 6.

Table 1: Senior Management Functions — Core Regime

Function name

Governing Functions

Description

SMF1 —Chief Executive

Thisis the person(s) with responsibility, under the immediate authority
of the governing body, for the conduct of the whole of the business (or
relevant activities).

Note: Although the Chief Executive is the most senior member of an
executive team, it does not mean that a firm's governing body cannot
allocate specific responsibilities to other Senior Managers.

SMF3 —Executive
Director

Adirector of a firm, other than a Non-Executive Director.

SMF27 —Partner

Apartnerina firm, other than a limited partnerin a partnership registered
under the Limited Partnership Act 1907.

Governing Function - Non-Executive

SMF9 — Chair

The person with responsibility for chairing, and overseeing the
performance of the role of, the governing body of the firm.

Required Functions

SMF16 - Compliance
Oversight

Thisis the person responsible for the compliance functionin the firm and
reporting to the governing body on this.

SMF17 —Money
Laundering Reporting
Officer

Thisis the person who has responsibility for overseeing the firm's
compliance with the FCA's rules on systems and controls against
money laundering.

SMF29 —Limited Scope
Function (relevant to some
Limited Scope Firms only)

Thisis currently called the ‘Apportionment and Oversight Function'’
under the Approved Persons Regime. It is the person who deals with the
apportionment of responsibilities under SYSC 4.4.3 R and oversees the
establishment and maintenance of controls under SYSC4.1.1 R.

For 'enhanced' firms, extra SMFs will apply. For more details please see section 8.16.

Tell us what you think:
Q1:

Does the proposed list of Senior Managers in the core

regime cover the appropriate roles, ie the most senior
decision makers within a firm?

Q2: Are there any other roles that the FCA should consider
specifying as SMFs? (You may wish to consider the list of
proposed Senior Managers under the enhanced regime in
section 8.16)
4 An exception is for Non-Executive Directors at Limited Scope firms, who will not be subject to the fit and proper, criminal records

checks and regulatory reference requirements
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Q3: Are there any proposed Senior Managers that the FCA
should consider excluding from the core regime?

Limited Scope Firms that only need to apply some Senior
Management Functions

4.14 We are proposing that 'Limited Scope Firms' will have fewer Senior Management
Functions. This mirrors how the Approved Persons Regime applies to these firms at
the moment.

4.15 If a firm currently only needs to have some controlled functions approved by us, this
will continue under the proposed new regime. These are set out in the table below.
As these depend on specific permissions and activities, firms will need to read the
detail of these in our Handbook.

Table 2: Senior Management Functions for Limited Scope Firms

Firm type Senior Management Functions

4.16

Limited Permission Consumer Credit firms that have
a CF8 under the Approved Persons Regime

e SMF29 —Limited Scope Function (this
is the same as the Apportionment and
Oversight Function under the Approved
Persons Regime)

Sole traders with no employees®

e SMF16 - Compliance Oversight

Authorised professional firms whose only regulated
activities are non-mainstream regulated activities

e SMF16—-Compliance Oversight
e SMF17 —Money Laundering Reporting Officer
e SMF29 —Limited Scope Function

Oil market participants, service companies, energy
market participants, subsidiaries of local authorities
or registered social landlords

e SMF16—Compliance Oversight
e SMF17 —Money Laundering Reporting Officer
e SMF29 —Limited Scope Function

Insurance intermediaries whose principal business

e SMF29 - Limited Scope Function

is notinsurance intermediation and who only have
permission to carry oninsurance mediation activity
in relation to non-investmentinsurance contracts

Tell us what you think:
Q4: Do you agree with our approach to Senior Management
Functions for Limited Scope Firms? If not, please
explain why.

Statement of Responsibilities

A Statement of Responsibilities is a single document that every Senior Manager will
need to have, clearly setting out their role and what they are responsible for. This is
required under FSMA.

5 In practice, a sole trader with no employees is only required to have an SMF16 where required by relevant rules. Further core regime
Senior Management Functions may apply where a sole trader with employees has a governance body comprising of individuals who
perform relevant roles. We believe that this will be rare in practice.
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These next sections apply to all firms.
4.17 Firms will need to submit a Statement of Responsibilities to us when applying

for a Senior Manager to be approved. They will also need to keep Statements of
Responsibilities up to date, and resubmit them to us whenever there's a significant
change to a Senior Manager's responsibilities. These are also requirements imposed
by FSMA.

4.18 We have guidance in SUP10C of our Handbook setting out examples of what might
be a significant change. This includes where a Senior Manager has a Prescribed
Responsibility added or removed from their responsibilities, or where there is a change
to how responsibilities are shared between Senior Managers.

4.19 We will consult separately later this year on the template for Statements of
Responsibilities and the process for submitting them to us.

Duty of responsibility

4.20 Every Senior Manager will have a duty of responsibility as a result of FSMA. This means
that if a firm breaks one of our requirements, the Senior Manager responsible for that
area could be held accountable if they did not take 'reasonable steps' to prevent or stop
the breach.

4.21 The burden of proof lies with the FCA to show that the Senior Manager did not take
the steps a person in their position could reasonably be expected to take to avoid the
firm's breach occurring.

4.22 When deciding whether to take action against someone based on the duty of
responsibility, we will look at all the circumstances of the case, including the
seriousness of the breach, the person's position, responsibilities and seniority, and the
need to use enforcement powers effectively and proportionately. These criteria are
published in the Decision and Procedure and Penalties Manual (DEPP).

4.23 Sometimes it will be appropriate to take action against a Senior Manager, sometimes
against a firm, and sometimes against both. These decisions are made on a
case-by-case basis, applying the criteria set outin DEPP.

4.24 In bringing enforcement action against Senior Managers — whether under the
duty of responsibility, the Conduct Rules or otherwise —we will consider the
individual's Statement of Responsibilities when determining the extent of the Senior
Manager's responsibilities.

4.25 We have published final guidance on enforcing the duty of responsibility in banking

firmsin PS17/9. We expect that this guidance will also apply to solo-regulated firms, but
will formally consult on this as part of the technical Consultation Paper later this year.
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Holding more than one Senior Management Function

It is possible to hold more than one Senior Management Function —for example, an
SMF3 — Executive Director may also hold the SMF17 — Money Laundering Reporting
Officer function.

Where this is the case, the person will need to apply for approval from us for each
function (this can be done at the same time and using the same form for both
functions). They will only need one Statement of Responsibilities but this must clearly
describe all of their responsibilities.

Senior Managers overseas

There is no territorial limitation on the Senior Managers Regime. This means that the
Senior Managers Regime will apply to anyone who performs a Senior Manager role,
whether they are based in the UK or overseas.

The Senior Managers Regime for branches of overseas firms is set out in Chapter 9.

Applying conditions when approving Senior Managers

FSMA granted the FCA new powers to apply conditions and time limits when approving
Senior Managers. However, we can only use these powers if we think it is desirable to
do so to advance our objectives.

FSMA also requires us to publish a Statement of our Policy for these new powers, which
is set out in SUP10C of our Handbook.

We will now be able to:

e approve a Senior Manager, but make this subject to conditions which approve a
Senior Manager for a limited time only

e change existing approvals, including imposing, changing or removing conditions or
time limits

An example of where time-limited approval may apply might be where a firm needs
to appoint a candidate on an interim basis while seeking a permanent candidate for a
particular function.

Circumstances where the FCA may consider imposing, changing or removing
conditions might include examples where approval is linked to required remedial
actions to be undertaken by the firm.
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Prescribed Responsibilities

We are proposing six extra responsibilities ('Prescribed Responsibilities’) that must

be given to Senior Managers and an additional responsibility for Authorised Fund
Managers (AFMs) that was described in CP17/18. These responsibilities are to ensure a
Senior Manager is accountable for the SM&CR and for key conduct and prudential risks.

Limited Scope Firm? \We propose that Prescribed

Responsibilities will not apply to you.

What is a Prescribed Responsibility (PR)?

These are specific responsibilities that we define in our Handbook that a firm must give
to a Senior Manager. They are in addition to the inherent responsibilities that are an
essential part of a Senior Manager's role.

Limited Scope Firms will not need to apply the Prescribed Responsibilities, but they will
apply to all other firms.

Table 3: Prescribed Responsibilities for core firms

PR | Description

1 Performance by the firm of its obligations under the Senior Managers Regime, including
implementation and oversight

2 Performance by the firm of its obligations under the Certification Regime

3 Performance by the firm of its obligations in respect of notifications and training of the
Conduct Rules

4 Responsibility for the firm's policies and procedures for countering the risk that the firm might be
used to further financial crime

5 Responsibility for the firm's compliance with CASS (if applicable)
6 Responsibility for ensuring the governing body is informed of its legal and regulatory obligations®
7 Responsibility for an AFM's value for money assessments, independent director representation

and actingininvestors' best interests’

Who the Prescribed Responsibility should be given to
These responsibilities are new. Firms will need to consider carefully which Senior
Manager is the best person to hold each of these Prescribed Responsibilities.

Only one Senior Manager?

If this is the case, all the Prescribed Responsibilities need
to be allocated to this person.

Each Prescribed Responsibility should be given to the Senior Manager who is the
most senior person responsible for that issue. They will also need to have sufficient
authority and an appropriate level of knowledge and competence to carry out the
responsibility properly.

6 ‘Enhanced’ firms are not required to assign this PR as it is superseded by the additional PRs set out in the table in 8.19.
7 This PR only applies to AFMs. For further detail, please refer to CP17/18 and MS15/2.3 — Asset Management Market Study:
Final Report. As we said in those documents, we are formally consulting on the detailed Prescribed Responsibility as part of this CP.
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When allocating Prescribed Responsibilities firms will need to think about whom in
practice is the most senior person for anissue. For example, if the person performing
the Money Laundering Reporting Officer Senior Management Function is not
responsible for all aspects of financial crime and/or reports to a more senior individual
with responsibility for financial crime matters, the Prescribed Responsibility for
financial crime should be allocated to this person and not the Money Laundering
Reporting Officer.

Similarly, firms should think about how the CASS Prescribed Responsibility interacts
with the CASS Oversight functionin the Certification Regime. This is explained in
section 5.23.

My firm doesn’t need to comply with CASS —who
should the Prescribed Responsibility go to?

If there's no requirement on the firm to comply with CASS,
you do not need to allocate the Prescribed Responsibility

Giving a Senior Manager a Prescribed Responsibility will not mean we need to re-
approve them. But when a firm moves a Prescribed Responsibility from one Senior
Manager to another, the relevant Statements of Responsibilities will need to be
updated to reflect these changes. Firms should also ensure they have the necessary
skills and capability to carry out the role.

Dividing and sharing a Prescribed Responsibility

Each Prescribed Responsibility should normally be held by only one person. Firms will
only be able to divide or share a Prescribed Responsibility in limited circumstances and
where a firm can show that this is appropriate and justifiable.

If a firm divides or shares a Prescribed Responsibility, they will need to show why this is
justified and confirm that this does not leave a gap. For example, it would be justified to
share a function or responsibility as part of a job share, where departing and incoming
Senior Managers work together temporarily as part of a handover, or where a particular
area of a firm s run by two Senior Managers.

Where responsibilities are shared or divided, this will need to be clearly explained in the
relevant Statements of Responsibilities. In general, where responsibilities are shared,
each Senior Manager will be jointly accountable for those responsibilities.

Tell us what you think:

Qs: Do you agree with our proposed list of Prescribed
Responsibilities? If not, please explain why.

Q6: Do you agree with our proposed Prescribed Responsibility
for AFMs as set out in CP17/18? If not, please explain why.

'‘Dividing’ a responsibility means several Senior
Managers have responsibility for separate parts of one
Prescribed Responsibility.

‘Sharing’ a responsibility means several Senior Managers
are jointly responsible for all of a Prescribed Responsibility.
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Outsourcing under the Senior Managers Regime

4.46 Where a firm relies on a third party for the performance of operational functions
of the firm, the firm remains fully responsible for all of its obligations under the
regulatory system.

4.47 Firms will be required to explain clearly how responsibility for outsourced functions is
allocated among its Senior Managers.

4.48 In addition, firms will need to continue complying with our outsourcing requirements,

as set out in SYSC 8. This means that while the function (such as information
technology) may be outsourced, the responsibilities cannot.

Partnerships under the Senior Managers Regime

4.49 We propose that all partners in a firm will be Senior Managers, which is the same as
under the current Approved Persons Regime. This is because a partner is likely to have
influence over how the firmis run.

4.50 However, if a partner has no involvement in managing the firm and therefore does not
meet the overarching FSMA definition of a Senior Manager, then the partner function
will not apply and the partner will not need to be a Senior Manager. This might be the
case, for example, where a partneris purely a silent partner, or where a firm has alarge
number of partners at a junior level who have no involvement in managing the firm or
authority to act on behalf of the firm.

4.51 Because individual partners may have different roles and responsibilities, this should
be reflected in their Statement of Responsibilities. For example, a responsibility or
function might be shared between several partners, in which case this should be
recorded in the same way in the Statement of Responsibilities for each of them.

If a partner has fewer responsibilities, then their Statement of Responsibilities will

be shorter than a partner who has a more executive-type role in the partnership. If a
partner performs another Senior Management function — such as the Chief Executive
or MLRO —they will need to be approved for both roles.
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Recap
What firms need to do under the Senior Managers Regime
If a person willbe performing a Senior Management Function, the firm will need to:

e satisfy themselves that the candidate is suitable, or 'fitand proper’, to carry out a Senior
Management Function

e apply for that person to be approved by the FCA, before they take up their role
e sendus a Statement of Responsibilities as part of the application
After a Senior Manager has been approved, the firm will need to:

e update and resubmit Statements of Responsibilities to us whenever there is a significant change to a
Senior Manager's responsibilities

e assess that all their Senior Managers are fit and proper to carry out their job at least once a year
(see Chapter 6 for more information on fit and proper assessments)

In addition, firms will need to make sure they have appropriately allocated all of the Prescribed
Responsibilities to their Senior Managers, unless they are a Limited Scope Firm where Prescribed
Responsibilities do not apply.

What Senior Managers need to do

e Anyone who s a Senior Manager will have a 'duty of responsibility'. Senior Managers should
understand what this means in the context of their job.

e Senior Managers must ensure that their Statements of Responsibilities are accurate and up to date.

e There are also Conduct Rules that will apply to Senior Managers. We explain these in Chapter 7.
Senior Managers will need to understand and comply with the Conduct Rules.
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5 Certification Regime

All firms should read this chapter.

Introduction

This chapter sets out our proposals for the Certification Regime that will apply to all
firms. In particular, it sets out:

o which functions will be included under the Certification Regime

e what firms need to do under the Certification Regime

Overview

The Certification Regime is a new FSMA requirement for all firms.

What is Certification?

This covers people who aren't Senior Managers,

but whose jobs mean they can have a bigimpact on
customers, the firm and/or market integrity. We won't

approve these people, but firms will need to check

and confirm (‘certify’) at least once a year that these
people are suitable to do their job. This is a requirement
under legislation.

It applies to people who perform certain functions, known as Certification Functions,
but are not Senior Managers. FSMA defines a Certification Function as ‘one that
requires the person performing it to be involved in one or more aspects of the firm's
affairs, so far as relating to a regulated activity, and those aspects involve, or might
involve, a risk of significant harm to the firm or any of its customers'.

We set out the functions that we consider meet the FSMA definition and list them
in our Handbook. Once we decide that a role meets the definition of a Certification
Function, a firm needs to make sure that anyone doing that role has been certified.
This means the firm must check and confirm that the personiis fit and proper to
do the job, and issue them with a certificate, to be renewed at least once a year
(the 'Certification Regime)).

Some of the staff in scope of the Certification Regime may have been previously
approved by us. We will not approve these people any more, as the objective of
the Certification Regime is to reinforce that firms, rather than the reqgulator, are
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responsible for ensuring their staff are fit and proper. This also means that the people
subject to the Certification Regime will not appear on the FCA Register.

Certification Functions

We propose to make the following roles Certification Functions, building on existing
functions in the Approved Persons Regime.

The Certification Functions only apply where the firm has people in these roles.

This means in practice, itis possible that in very small firms there will be no one in the
Certification Regime if there is only a handful of senior individuals (who will be Senior
Managers) supported by administrative staff. If a sole trader has no employees, then
the Certification Regime won't apply to them.

Please note that the Certification Regime only applies to employees® of firms. It does
not apply to Non-Executive Directors, for example.

Table 4: Certification Functions

Certification
Function Overview
Significant These individuals perform functions that would have been Significant
Management Function Influence Functions under our Approved Persons Regime.
(based on current These important roles can seriously impact the way the firm conducts
CF29) its business.
Proprietary traders
(also covered by
current CF29)
CASS oversight
function (current
CF10a)
Functions subject This includes, for example, mortgage advisers, retail investment advisers
to qualification and pension transfer specialists. The full list is set out in our Training and
requirements Competence Sourcebook.
The client dealing This function will be expanded from the current CF30 function to apply to
function any person dealing with clients, including retail and professional clients and
eligible counterparties.
This will cover people who:
e advise oninvestments (other than a non-investment insurance contract)
and perform other related functions, such as dealing and arranging
e deal, as principal or agent, and arrange (bring about) deals in investments
e actinthe capacity of aninvestment manager and all functions connected
with this
e actasabidder's representative
8 The definition in FSMA of an employee includes anyone who personally provides, or is under an obligation to provide, services to the

firm in question under an arrangement made between the firm and person providing the services or another person, and is subject
to (or to the right of) supervision, direction or control by the firm as to the manner in which those services are provided.
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Certification
Function

Anyone who supervises
or manages a Certified
Function (directly or
indirectly), butisn'ta
Senior Manager

Overview

This will ensure that people who supervise certified employees are held

to the same standard of accountability. It also ensures a clear chain of
accountability between junior certified employees and the Senior Manager
ultimately responsible for that area. For example, if a firm employs a
customer-facing financial adviser, every manager above themin the same
chain of responsibility will have to be certified (until the Senior Manager
approved under the SMR is reached).

Material Risk Takers

The concept of material risk takers (also known as Remuneration Code staff)
already exists for firms under our remuneration rules (SYSC 19), but they

are not currently controlled functions that we approve. Instead, they are a
category of staff that all firms under AIFMD, UCITS, IFPRU and BIPRU are
required to identify under our remuneration regime. These firms need to
consider all types of risk when identifying their material risk takers, including
those of a prudential, operational, conduct and reputational nature. All of
these material risk takers will be covered by this certification function.

Algorithmic trading

This function includes people with responsibility for:

e approving the deployment of a trading algorithm or a material part of one

e approving the deployment of a material amendment to a trading algorithm
or a material part of one, or the combination of trading algorithms

e monitoring or deciding whether or not the use or deployment of a trading
algorithmis or remains compliant with the firm's obligations

There willinevitably be functions in Table 4 that aren't relevant for many firms. For
example, proprietary traders might be relevant for investment firms, but are unlikely to
be relevantin a consumer credit firm.

Don’t have any of these functions?
If these roles don't apply to your firm then you won't

have any certified staff. You do not need to apply the
Certification Regime.

Significant Management Certification Functions

We propose that this function applies to someone with ‘significant responsibility for
a significant business unit'. By this we mean people below Senior Managers who are
responsible for business units that, on account of their size, nature orimpact, are
considered 'significant’ by the firm.

This is the same approach that we took for banking and insurance firms. The intention
of the Significant Management Function is to provide broad coverage of a firm's main
activities below the Senior Manager layer.

Firms will need to decide whether a business unit is 'significant’. We've set out factors
in our Handbook for firms to consider, including:

e the size and significance of the firm’'s business in the UK

o therisk profile of the unit

e theunit's use of the firm's capital

I



5.13

5.14

5.15

5.16

5.17

I

Financial Conduct Authority CP17/25
Individual Accountability: Extendingthe Senior Managers &CertificationRegime toallFCAfirms Chapter 5

o its contribution to the profit and loss account
» the number of employees, Certification Functions or Senior Managers in the unit
e the number of customersin the unit

A business unitisn't limited to one that carries on commercial activities with customers
and third parties or that earns revenue. A business unit can also be an internal support
department (for example, human resources, operations or information technology).

For example, we would expect a complex consumer credit firm with a large collections
unit to have someone certified as a Significant Management Function for that unit.
Similarly, a mortgages firm may have a significant underwriting unit, in which case the
Significant Management Function would apply to the most senior person responsible
for that area below Senior Manager.

Tell us what you think:

Q7: Do you agree with the functions we have proposed
making Certification Functions? If not, please explain why.

Q8: Are there any other functions that we should make a
Certification Function?

We also note that there have been some preliminary concerns raised with us about the
fact that people performing Certification Functions will not appear on a public register.
We invite feedback on these concerns.

Qo9: Do you think the identity of people performing

Certification Functions should be made public by firms? If
so, which Certification Functions should be made public?

Performing more than one Certification Function

If someone performs more than one Certification Function, a firm needs to certify
that the personis fit and proper to carry out each function. For example, someone
might carry out a function requiring a qualification, and also carry out the Significant
Management Function. There might be different competencies required for the
different functions, so firms need to assess that the person'is fit and proper to do each
role (but this could be done as part of a single assessment process).

If a Senior Manager also performs a Certification Function that is closely linked to their
role as a Senior Manager, then they will not need to be certified under the Certification
Regime (see 5.24 for an example in relation to CASS). However, if they are performing a
Certification Function that is very different to what they are doing as a Senior Manager,
they will also need to be certified. We expect that this will not be common in practice.
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Overseas employees

5.18 For UK firms, the Certification Regime is limited to people performing a Certification
Function who are either based in the UK or, if based outside the UK, are dealing (ie have
contact with) with UK clients. We call this the territorial limitation.

5.19 This means that if a person based overseas does not deal with UK clients, but
would otherwise have been carrying out one of the functions listed in Table 4, the
Certification Regime won't apply to them. However, there will still be a Senior Manager
who is responsible for the Certification Regime (through the Prescribed Responsibility).

5.20 The exception to this is where an individual is a material risk taker under one of our
Remuneration Codes. For these individuals, there is no territorial limitation. This means
that if an individual is a material risk taker under one of our Remuneration Codes, the
Certification Regime will apply even if they are based overseas and do not deal with a
UK client.

5.21 The flow chart below sets this out:

Is the employee a Material a Yes Included inthe
Risk Taker? Certification Regime
Is the employee performing . :
any other Significant Harm % No NOt. mclgded n the
i Certification Regime
Function?
Yes
Is the employee based in 9 Ye Includedin the
the UK es Certification Regime
Does the employee deal H Yes Included in the
with a client* in the UK? Certification Regime

Notincludedinthe
Certification Regime

*Client is defined in the FCA Handbook

5.22 In complex global businesses such as asset managers, we recognise that drawing
these lines can sometimes be difficult. We welcome specific feedback on this, both
in terms of whether the territorial scope is appropriate for your business model and
whether any additional guidance or clarification is needed from the FCA.

Tell us what you think:

Q10: Do you agree with our proposed territorial limitation for
the Certification Regime? If not, please explain why.
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How the CASS Oversight Certification Function interacts with the CASS
Prescribed Responsibility

Firms holding client money or client assets are subject to specific requirements (set
outinthe CASS chapter of our Handbook) and owe particular duties to their clients.
The SM&CR reflects and reinforces these requirements.

In the majority of cases, a Senior Manager must be responsible and accountable for

all elements of CASS compliance under the CASS Prescribed Responsibility (as set
outin 4.37). A firm can allocate this Prescribed Responsibility to any of the Senior
Managers, but this should be the Senior Manager who is the most senior person
responsible for this area. In practice this will often be allocated to the Senior Manager
doing the Compliance Oversight role; however this does not need to be the case.
Once the Prescribed Responsibility has been allocated, it might be the case that this
Senior Manager also performs the CASS Oversight Function, which is a Certification
Function. In this situation, the person will be a Senior Manager, and there is no need for
the firm to also apply the Certification Regime to them.

However, as the CASS Oversight Function is often operationally focused, the person
performing it might not always, in practice, be a Senior Manager. In this case, the
person with the CASS Oversight Function will fall under the Certification Regime.
They will not therefore need to be approved by us.

We have taken this approach to give firms flexibility in allocating the CASS
responsibilities, recognising that in practice the person who performs the operational
CASS Oversight Function (which focuses on detailed aspects of complying with our
rules) might not always also be the most senior individual with ultimate responsibility
for this activity within a firm — particularly in larger firms.

Limited Permission Not For Profit Debt Advice Bodies that are CASS Large Debt
Management Firms will not have any Senior Managers and cannot therefore
allocate the CASS Prescribed Responsibility. The individual(s) at these firms
responsible for CASS must still be allocated the CASS Oversight Function under the
Certification Regime.

We will consult on consequential amendments needed to the CASS Sourcebook to
reflect the proposals set out in this document in our follow-up Consultation Paper.

Tell us what you think:
Q11: Do you agree with the approach we have proposed
to allocating CASS responsibilities? If not, please
explain why.
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Recap

What firms need to do under the Certification Regime

The Certification Regime will make firms more responsible for assessing that their staff are fit and
proper to carry out Certification Functions. FCA approvalis not required for anyone who performs a
Certification Function.

Firms will need to:

e |dentify employees who perform a Certification Function.

e Assess whether those employees are fit and proper to perform their role. Firms need to do this
assessment at the point of recruitment (or before a person performs a Certification Function)
and on an ongoing annual basis (we discuss the fit and proper assessment in more detail in the
following chapter).

e |ssue a certificate to the employee if the firm is satisfied that they are fit and proper to perform that
Certification Function. The certificate needs to:

state that the firmis satisfied that the personiis a fit and proper person to perform the function
the certificate relates to

set out what aspect of the firm's affairs the person will be involved in as part of performing
their function.

e [fthe firm completes a fit and proper assessment and then decides not to issue a certificate to
someone, the firm must give the person a notice in writing setting out:

what steps (if any) the firm proposes to take in relation to the person as a result of the decision

the reasons for proposing to these steps.
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6 Fitand proper requirements

All firms should read this chapter.

Introduction

This chapter sets out our proposals for how firms should assess whether Senior
Managers, Non-Executive Directors and individuals under the Certification Regime are
fit and proper to do their job. In particular, it sets out:

o thefitand proper test

» the evidence we expect firms to gather when making their assessment

Overview

Akey feature of the SM&CR is to reinforce that firms need to take responsibility for
their staff being fit and proper to do their jobs. This requirement stems from legislation
— FSMA requires firms to make sure anyone performing a Senior Management
Function or a Certification Function is fit and proper for their role. In addition to

this, we propose to apply this requirement to Non-Executive Directors who are not
Senior Managers.

Once someoneis in such arole, firms will need to assess them on an ongoing basis,
and at least once a year.

When assessing candidates for Senior Management and Certification Functions,
FSMA requires firms to have regard to any general rules that the FCA has made around
the qualifications, training, competence and personal characteristics required by an
individual for that role.

We already have a number of rules about qualifications, training, competence and
personal characteristics,” and we don't propose to make any new rules at this stage.

Guidance inthe FCA's FIT Handbook sets out the factors we currently consider when
assessing people as fit and proper under the Approved Persons Regime. Thisis also
applicable to banking firms when assessing their Senior Managers and certified staff.
We propose extending the application of FIT to Senior Managers and certified staffin
solo-regulated firms.

9 For example, we have rules around very senior employees in SYSC 4.2 (Persons who effectively direct the business) and SYSC 4.3A.3
(Management body), for employees of firms generally in SYSC 5.1.1 (the '‘competent employees rules’), and in relation to retail
activities, in TC2.1.12 (Competence for the relevant role).
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Tell us what you think:
Q1i2: Do you agree with our proposed approach to rules
and guidance on the fit and proper test? If not, please
explain why.

Evidence requirements

We propose requiring new evidence for firms to collect when assessing candidates for
Senior Management roles, Certification Functions or Non-Executive Directors (even if
they're not a Senior Manager). We explain these requirements below.

Criminal records checks for Senior Managers

Under the current Approved Persons application process, firms and candidates need
to declare if a candidate has a criminal record (including any spent convictions the
employer has a legal right to be made aware of). This will continue for Senior Manager
applications. However, we also propose requiring firms to undertake a criminal records
check as part of each Senior Manager application for approval. This will ensure the
information the candidate has given to the firmis accurate and complete. This
requirement will also apply to Non-Executive Directors who are not Senior Managers
where a fitness requirement already applies to them.

This means firms will have to register with the Disclosure and Barring Service (DBS),
and the equivalent agencies in Scotland and Northern Ireland, who run the checks.
Smaller firms may need to use an umbrella organisation as an intermediary.

We also propose that where a candidate has spent a considerable amount of time
working or living outside the UK, firms should consider undertaking an equivalent
check with the appropriate overseas regulatory body where available.

We do not propose mandating criminal record checks for Certification Functions,
but firms may choose to conduct these checks for other staff where they are legally
allowed to do so —this is for firms to decide.

Tell us what you think:

Q13: Do you agree with our proposed requirements on criminal
record checks? If not, please explain why.

Regulatory references for Senior Managers and Certification Functions

In line with the recommendations of the Fair and Effective Markets Review (FEMR),
we propose to require firms to request a reference from Senior Management and
Certification Function candidates' past employers —known as ‘regulatory references’.
This will also apply to Non-Executive Directors who aren't Senior Managers.

What is a regulatory reference?

This is the reference that one firm provides another
when an employee moves between firms.

These references will help firms make better-informed decisions about candidates.
These proposals build on existing obligations on firms who currently need to
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(on receipt of a request for a reference) provide all information relevant to the fit and
proper assessment of the hiring firm.

The proposed new rules mainly require firms to:

e request areference from all previous employers in the past six years for people
applying for Senior Manager, Certification and non-approved Non-Executive
Director roles

e shareinformation between firms in a standard template

« disclose certain information going back six years, including details of any disciplinary
action taken due to breaches of the Conduct Rules and any findings that the person
was not fit and proper

o disclose any other information relevant to assessing whether a candidate is fit and
proper (eg, the number of upheld complaints), covering the previous six years (unless
it relates to serious misconduct, in which case there is no time limit) — firms will need
to use their judgement when considering what is relevant, on a case-by-case basis

o retainrecords of disciplinary and fit and proper findings going back six years

» notenterinto arrangements that conflict with their disclosure obligations
(eg non-disclosure agreements)

In addition, firms will need to update regulatory references where new, significant
information comes to light.

A Senior Manager will be accountable for the firm's regulatory reference obligations,
as this is part of Prescribed Responsibilities 1 and 2 in Table 3.

The new referencing requirements won't change when and how a firm decides to take
disciplinary action —this is a matter for firms to decide on, and we're not proposing
toimpose a duty on firms to investigate alleged misconduct by an employee or
ex-employee. Firms won't need to revisit disciplinary action that happened before the
referencing requirements come into effect.

A firm's compliance with the regulatory referencing requirements will need to be
consistent with firms' common law duties and other relevant legislation, such as those
relating to the rehabilitation of offenders and spent convictions.

Tell us what you think:

Q14: Do you agree with our proposed requirement of
regulatory references? If not, please explain why.
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7 Conduct Rules

All firms should read this chapter.

Introduction

This chapter sets out our proposals for:
o the scope and content of a new set of enforceable Conduct Rules

» the training and notification requirements linked to the Conduct Rules

Overview

We currently have Statements of Principle and a Code of Practice for Approved
Persons in the APER chapter of our Handbook. This describes the conduct we require
of individuals we approve.

FSMA gave the FCA new powers to write Conduct Rules and apply them to all
employees within a firm —not just people we approve. These are a new set of
enforceable rules that set basic standards of good personal conduct, against which we
can hold people to account.

We propose replacing the current APER section of the Handbook with Conduct Rules
for all firms, to ensure a single standard applies across the market. As the Conduct
Rules apply to staff directly, they will help shape the culture, standards and policies

of firms as a whole and promote positive behaviours that actively support the FCA's
statutory objectives.

Additionally, the possibility of enforcement should deter people from doing something
that could damage the firm or its customers, or undermine the integrity of the
financial market.

Our proposed conduct rules are intended to drive up standards of individual behaviour
in financial services. They represent a meaningful change in the standards of conduct
we expect from those working in the industry. By applying the conduct rules to a broad
range of staff we aim to improve individual accountability and awareness of conduct
issues across firms.
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Two tiers of the Conduct Rules

We propose applying two tiers of Conduct Rules to all firms.

The firstis a general set of rules that applies to most employees in a firm (see
section 7.14 below for more detail on who these rules apply to). The second tier
consists of rules that only apply to Senior Managers.

The proposed Conduct Rules are drawn from the existing principles under APER and
the Principles for Business, and are the same Conduct Rules that we applied to banking
firms. As they are high level, we think they are equally relevant and applicable to all
individuals in financial services.

Table 5: Conduct Rules in core firms

First Tier — Individual Conduct Rules

1 You must act with integrity

2 You must act with due care, skill and diligence

3 You must be open and cooperative with the FCA, the PRA and other regulators
4 You must pay due regard to the interests of customers and treat them fairly

5 You must observe proper standards of market conduct

Second Tier — Senior Manager Conduct Rules

SC1. | Youmusttake reasonable steps to ensure that the business of the firm for which you are
responsible is controlled effectively

SC2. | Youmusttake reasonable steps to ensure that the business of the firm for which you are
responsible complies with the relevant requirements and standards of the regulatory system

SC3. | Youmust take reasonable steps to ensure that any delegation of your responsibilities
is to an appropriate person and that you oversee the discharge of the delegated
responsibility effectively

SC4. | Youmustdisclose appropriately any information of which the FCA or PRA would reasonably
expect notice

Activities the Conduct Rules apply to

We propose applying the Conduct Rules to a firm's regulated and unregulated financial
services activities (including any related ancillary activities). For example, an activity
carried on in connection with a regulated activity.

This is narrower than our requirements under the banking regime, where the Conduct
Rules apply to everything someone does on behalf of a banking firm, whether it's
regulated or unregulated or linked to financial services. We think this narrower
approach for solo-regulated firms is proportionate because there is less evidence of
potential harm to consumers or market integrity.

However, we have not limited the application of the Conduct Rules to only cover an
employee's role in relation to the regulated activities of a firm, as we consider this
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will not be limited to the regulated areas of a firm's business.

Who the Conduct Rules apply to

We propose to apply the Conduct Rules to:

The list of roles that we consider ancillary and therefore out of scope of the Conduct

all Senior Managers

all Certified Functions

all Non-Executive Directors who are not Senior Managers (to whom, in addition
to the individual Conduct Rules in Table 5, we propose applying SC4 —the Senior
Manager Conduct Rule to 'disclose appropriately any information of which the FCA

or PRA would reasonably expect notice’)

all other employees, except ancillary staff (ie people who do not perform a role

specific to financial services)

Rules are set out below (this is an exhaustive list):

receptionists

switchboard operators
postroom staff
reprographics/printroom staff
property/facilities management
events management

security guards

invoice processing

audio-visual technicians
vending machine staff

medical staff

archive records management
drivers

Corporate Social Responsibility staff

data controllers and processors under the Data Protection Act
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e cleaners

o catering staff

o personalassistants and secretaries

o Information Technology Support (ie helpdesk)
e Human Resources administrators/processors

We have proposed applying the Conduct Rules to the majority of employees working in
firms, because the FCA's statutory objectives, particularly protecting consumers and
market integrity, can potentially be affected by a broad range of staff.

We consider the Conduct Rules to be animportant tool to improve standards
of behaviour across all organisations, and not just at the Senior Manager and
certification layer.

We recognise that the Conduct Rules may involve additional costs for firms and
welcome feedback on the proportionality of our proposals. However, we have
proposed applying the Conduct Rules to the majority of employees working in firms
because we believe they are animportant tool to achieve cultural change across
organisations, and not just at the Senior Manager and Certification level. Firms should
be able to demonstrate that they apply the spirit as well as the letter of the Conduct
Rules. By this we mean that we expect firms to ensure that their staff understand what
the rules mean to them in the context of their particular firm.

Training and notification requirements

FSMA requires firms to make individuals who are subject to the Conduct Rules aware
that this is the case, and train them in how the rules apply to them.

FSMA also requires firms to notify us when disciplinary action has been taken against a
person for any reason specified by us. We propose to require notification of disciplinary
action only if that action was because of breaches of the Conduct Rules. For Senior
Managers, we propose that firms notify us of this information within seven business
days of the firm becoming aware of the matter. For other individuals, we propose the
notification is made every year. We will be consulting on the form that will be used to
notify us of these breaches and changes to all other forms as part of our technical
Consultation Paper later this year.

The new notification won't change or remove firms' obligations to report concerns
about anindividual's conduct under existing rules and principles, such as FCA
Principle 11.

Tell us what you think:

Q15: Do you agree with our proposal to apply the Conduct
Rules to financial services activities?
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Q1e: Do you agree with our proposal to apply the Conduct
Rules to all employees who perform financial services,
with the limited exclusions listed in section 7.14?

Q17: If you disagree, please explain why, including (where
appropriate) cost implications.

Q1s: Do you agree with our proposal to link notification
requirements for disciplinary action to breaches of the
Conduct Rules?

Q19: Do you agree with our proposed frequency of Conduct
Rules notifications? If not, please explain why.

Recap

What firms need to do

There are two obligations on firms in relation to the Conduct Rules:

e training staff

¢ notifying us when there has been disciplinary action taken because of a breach of the Conduct Rules

Afirm must also allocate the Prescribed Responsibility for the firm's obligations for Conduct Rules in
notifications and training.

What individuals need to do

Where the Conduct Rules apply, people need to be aware of and comply with the rules as part of
their job.
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8 Additional requirements for
enhanced firms

This chapter applies to enhanced firms.

Introduction

The majority of FCA solo-regulated firms will be subject to the core regime.
However, we believe that a small number of solo-regulated firms should be subject to
extrareqguirements.

Not an enhanced firm?

This chapter doesn't apply to you.

These firms will generally be larger in size or have more complex structures where
weaknesses in accountability or governance could cause greater harm to consumers,
orimpact upon market integrity. We refer to these firms as 'enhanced firms' and the
regime as the ‘'enhanced regime’.

This chapter sets out:

e how we propose to identify enhanced firms

o the additional rules that will be applied to enhanced firms

Identifying enhanced firms

We propose using six objective criteria to identify firms that the enhanced regime will
apply to. We've proposed these criteria because we believe they are representative
of the size and complexity of firms. Where possible, we have used existing definitions
from our Handbook.

Limited Scope Firms and EEA and non-EEA branches will not be moved into the
enhanced regime, even if they meet one of the criteria below.

The criteria and the estimated number of firms affected by each are givenin Table 6.
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Table 6: Criteria to identify enhanced firms

Approximate

Criteria for enhanced firms number of firms
A firm thatis a Significant IFPRU firm 100
Afirms thatis a CASS Large firm 15

Firms with Assets Under Management of £50 billion or more (at any timeinthe | 110
previous 3 years)

Firms with current total intermediary regulated business revenue of £35 million | 75
or more per annum?®

Firms with an annual regulated revenue generated by consumer credit lending 25
of £100m or more

Mortgage lenders (that are not banks) with 10,000 or more regulated 25
mortgages outstanding

We estimate that there will be around 350 enhanced firms in total (taking into account
the overlap of firms that meet more than one of the tests).

Once a firm meets the relevant criteria, the enhanced regime will apply to them
automatically (subject to the transitional period explained below). This means that
firms will need to monitor whether and how the criteria apply to them, particularly
where they are close to meeting one of the relevant criteria.

There may be some firms that are large and complex, but do not meet the criteria
above. In these instances, we may require a firm to comply with the enhanced
regime (for example using the Own Initiative Requirement process); if we think these
extra rules will help mitigate the risks posed by the firm. However, this will be done
on a case-by-case basis and we don't anticipate that many firms will be required to
do this. Similarly, a firm may apply to us for a waiver if they meet one of the criteria
but do not think the enhanced regime should apply to them. This is an existing
supervisory process.

Tell us what you think:

Q20: Do you agree with our proposed approach of using the
objective criteria set out above to identify firms for the
enhanced regime? If not, please explain why and propose
alternative approaches.

Moving between core and enhanced
We want to give firms stability and to make sure they are not moving between the core
and enhanced regime on a regular basis.

Can | voluntarily choose to be in the
enhanced regime?

You will need to apply to us for a Voluntary Requirement
to do this.

10 Calculated in accordance with the method that must be used to calculate the amount to be recorded in data element 4E
(total regulated business revenue) in Section B (Profit and Loss account) of the RMAR. For clarity, this revenue figure does not include
consumer credit intermediation.
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If a firm in the enhanced regime stops meeting the criteria (for example, if they stop
being a Significant IFPRU firm), we propose that these rules will continue to apply for
one year. As well as providing continuity for firms, this should minimise the risk of firms
structuring their business to avoid the extra requirements.

If a firm that is in the core regime develops such that it meets one of the enhanced
criteria, we propose allowing the firm six months from the date it meets the criteria to
comply with the enhanced requirements.

The one year period (paragraph 8.11) and the six month period (paragraph 8.12)
start from different points depending on the criteria that apply. Please see the draft
instrument for the proposed detailed rules for each of the criteria set out in Table 6.

Paragraphs 8.17 and 8.18 describe how we propose transitioning Senior Managers
when firms move from core to enhanced (and vice versa).

Tell us what you think:

Q21: Do you agree with our proposed approach to moving firms
between core and enhanced? If not, please explain why.

Senior Management Functions under the enhanced regime

Recognising that enhanced firms are more likely to have complex structures, we
propose to apply six additional Senior Management Functions to enhanced firms to
cover specific roles that are more likely to:

o be performed by separate people
e existin complex businesses

These are in addition to the Senior Management Functions that apply to core firms.
These additional functions are set outin Table 7.

Table 7: Additional Senior Management Functions in enhanced firms

Function Description

SMF2 - Chief Finance Function | These functions will apply instead of the broad Systems and Controls

SMF4 — Chief Risk Function Function under the Approved Persons Regime.

SMF5 —Head of Internal Audit

SMF14 —Senior Independent The personwith particular responsibility for leading the assessment
Director of the Chair's performance.

SMF12 - Chair of the The person with responsibility for chairing, and overseeing the
Remuneration Committee performance of, any committee responsible for the oversight of the

design and the implementation of the remuneration policies of a firm.

SMF10 - Chair of the Risk The person with responsibility for chairing, and overseeing the
Committee performance of, any committee responsible for the oversight of the
risk management systems, policies and procedures of the firm.

SMF11 - Chair of the Audit The person with responsibility for chairing, and overseeing the
Committee performance of, any committee responsible for the oversight of the
internal audit system of the firm.
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Function Description

SMF13 —Chair of the If a firmhas a nomination committee, this personis the person who

Nominations Committee chairs that committee.

SMF7 —Group Entity Senior This is someone who has significant influence on the management or

Manager conduct of the affairs of the UK-regulated entity and is employed by,
oris an officer of, another member of its group.

SMF24 — Chief Operations The most senior person responsible for managing the internal

Function operations (including HR), systems and technology of a firm.

SMF18 - Other Overall This function applies where a senior executive is the most senior

Responsibility person responsible for an area of the firm's business but they do not

perform any other Senior Manager function.

Many firms won't need this function as the people ultimately
responsible for everything the business does will already be captured
by other Senior Manager Functions. However, it gives flexibility and
recognises the diversity of business structures in different types

of firms. Thisis discussed in more detail below in the section on
‘Overall Responsibility".

If a firm moves from core to enhanced, there might be Senior Managers who need new
or different approval from us. For example, someone performing a CFO role would
need to be approved for the SMF2 Chief Finance Function under the enhanced regime.

So that firms won't need to re-apply for new approvals where there has been no
change in the person'’s actual role, we propose that firms simply notify us of the
relevant applicable enhanced function.

Tell us what you think:

Q22: Do you agree with our proposed Senior Management
Functions for enhanced firms?

Q23: Do you agree that this will ensure the most senior
people in firms are covered by the Senior Managers
Regime, regardless of organisational structure? If not,
please explain why.

Prescribed Responsibilities under the enhanced regime

In addition to the seven core Prescribed Responsibilities set out in Table 3, we propose
applying an additional seven Prescribed Responsibilities that must be allocated to
Senior Managers in enhanced firms.

Table 8: Additional Prescribed Responsibilities in enhanced firms

8 Compliance with the rules relating to the firm's Responsibilities Map

9 Safeguarding and overseeing the independence and performance of the internal audit function
(inaccordance with SYSC 6.2)

10 Safeguarding and overseeing the independence and performance of the compliance function
(inaccordance with SYSC 6.1)
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11 Safeguarding and overseeing the independence and performance of the risk function (in
accordance with SYSC 7.1.21R and SYSC 7.1.22R)

12 If the firm outsources its internal audit function, taking reasonable steps to ensure that every
person involved in the performance of the service is independent from the persons who perform
external audit, including:

e supervision and management of the work of outsourced internal auditors

e management of potential conflicts of interest between the provision of external audit and
internal audit services

13 Developing and maintaining the firm's business model

14 Managing the firm's internal stress-tests and ensuring the accuracy and timeliness of
information provided to the FCA for the purposes of stress-testing

The Prescribed Responsibilities above are designed to apply in the same way as the
Core Prescribed Responsibilities (described in Chapter 4).

My firm is not required to comply with the
SYSC requirements referred to in Prescribed
Responsibilities 9, 10 and 11. What should we do?

There's no need to allocate these Prescribed
Responsibilities. The proposed SM&CR rules do not
require firms to establish these functions.

We expect that normally a firm will allocate the Prescribed Responsibilities to an
Executive Director or Partner, with the exception of responsibilities (9), (10) and (11),
which should be allocated, where possible, to a Senior Manager who is a Non-Executive
Director of the firm or a partner who does not have management responsibilities.
However, as not all firms will have Non-Executive Directors, this may not always be
possible. Where this is the case, the Prescribed Responsibility must be allocated to
another appropriate Senior Manager.

The Prescribed Responsibilities cannot be allocated to someone performing the
'‘Other Overall Responsibility’ Senior Management Function. The only exception to this
is the Prescribed Responsibility for CASS compliance.

Tell us what you think:

Q24: Do you agree with our proposals for Prescribed
Responsibilities in enhanced firms? If not,
please explain why.

Overall Responsibility

We propose applying an '‘Overall Responsibility' requirement to all enhanced firms.
This means that an enhanced firm will need to ensure that every activity, business
area and management function has a Senior Manager with overall responsibility for it.
This is to prevent unclear allocation of responsibilities that could result in issues falling
between the cracks.
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Overall Responsibility means a Senior Manager will have primary and direct
responsibility for:

o briefing and reporting to the governing body about their area of responsibility
e putting matters for decision about their area of responsibility to the governing body

Canljust allocate all the activities listed in Annex 1 of
SYSC 25 to a Senior Manager?

No. You can use this list as a start point, but some of the
activities might not apply to you, and you may need to
include other activities not included in the list.

Having overall responsibility doesn't mean that the person needs to have day-to-
day management control of that function —they need to be the most senior person
responsible for managing the area overall and be sufficiently senior and credible, and
with sufficient resources and authority, to be able to exercise their management and
oversight responsibilities effectively.

The objective of this requirement is not to overlap with the inherent responsibilities of
the person(s) responsible, under the immediate authority of the firm's governing body,
for the conduct of the whole of a firm's business. This may be the Chief Executive(s),
Executive Director(s) or Partner(s) (as applicable). Instead, the intention is to ensure
that itis clear who the governing body of a firm has delegated responsibility to for each
area of the firm's business. This could be to the Chief Executive or a member of the
executive team. The allocation of responsibilities will differ from one firm to another.

From applying Overall Responsibility under the banking regime, we know that some
firms found the Overall Responsibility requirement difficult to understand and
implement. So to help firms understand how this requirement works in practice, we've
set out below the steps firms might want to consider:

o Firms should consider what activities, business areas and management functions
they have. Firms may find it useful to refer to Annex 1 of SYSC 25 as a starting
prompt to think about how their own business is organised, but this is not mandatory
or exhaustive.

o Once afirmhas set out each of its activities, business areas and management
functions, the next step will be to think about who has overall responsibility at the
most senior level for each of these.

o The most senior person with Overall Responsibility might be an existing Senior
Manager, such as the Chief Executive, an Executive Director or Compliance
Oversight. We expect that this will be the case most of the time.

e However, depending on how a firmis organised, the most senior person with Overall
Responsibility for an area might not already be a Senior Manager. In this case, this
person will need to be approved by us as a Senior Manager under SMF18 — Other
Overall Responsibility (explained in section 8.16). We expect that this will be the
exception, rather than the rule, but welcome comments on whether this will be the
case in practice.
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e Where a Senior Manager has Overall Responsibility for an activity, business area
or management function, this will need to be clearly set out in their Statement of
Responsibilities and reflected in the Responsibilities Map.

What's the difference between the Overall
Responsibility requirement and the Other Overall
Responsibility Function?

Overall Responsibility is the requirement on a firm to
make sure every activity, business area and management

function has a Senior Manager responsible for it.

The SMF18 — Other Overall Responsibility Function is an
additional Senior Management Function that firms can
use to support this, where needed, on a case-by-case
basis.

Activities the Overall Responsibility rule applies to

8.28 The scope of the Overall Responsibility rule is the same as the scope of the Conduct
Rules. This means it applies to a firm's regulated and unregulated financial services
activities (including any related ancillary activities).™*

8.29 Under the Overall Responsibility rule, firms must allocate responsibility to a Senior
Manager for all activities, business areas and management functions of the whole firm,
including those carried out from a branch overseas. This includes all transactions that
take place overseas (whether in full or in part).

Dividing or sharing Overall Responsibility
8.30 It's not possible to divide an Overall Responsibility because they are specific to how a
firm is structured and the roles of the people running it.

8.31 So while firms may find Annex 1 of SYSC 25 useful when thinking about the areas in
their business, they don't need to apply to us for a waiver to 'split’ the responsibility
between each of the Senior Managers. Firms just need to make sure that each Senior
Manager's Statement of Responsibilities sets out what they're responsible for in a clear
and accurate way.

8.32 Allocating Overall Responsibility for the same area or activity to two or more Senior
Managers is permitted (‘'sharing’), where this is appropriate.

Tell us what you think:

Q25: Do you agree with our proposal to apply the Overall
Responsibility requirement to enhanced firms? If not,
please explain why.

11 Under our current rules for overall responsibility that apply to banks, building societies, credit unions and PRA-designated investment
firms, this includes the legal function. However, this policy is under review following industry feedback (see Discussion Paper 16/4:
Overall responsibility and the legal function).
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Responsibilities Maps

We propose introducing a requirement for enhanced firms to prepare and maintain
a 'Responsibilities Map' — a single document that sets out the firm's management
and governance arrangements. This includes, for example, how the Prescribed
Responsibilities have been allocated, details on who has overall responsibility for the
firm's activities, business areas and management functions, details of individuals'
and committees' reporting lines, and how any responsibilities are shared or divided
between different people.

Responsibilities Maps are designed to give a collective view of the allocation of
responsibilities across a firm, and to ensure that the Senior Managers' Statements of
Responsibilities do not leave any gaps. They also help us to identify who to speak to
about particular issues and who is accountable if something goes wrong.

What should my map look like?
It depends entirely on the complexity and size of your
firm. The map is to provide a single, self-contained

overview of your firm's governance, including who is
responsible for what —would your map adequately
explain your firm to someone who doesn't work for you?

Annex 1 of SYSC 25 may help large and complex firms think about how their business is
organised, but this is not mandatory or exhaustive.

Tell us what you think:

Q26: Do you agree with our proposal to apply Responsibilities
Maps to enhanced firms? If not, please explain why.

Handover procedures

We propose introducing a requirement for enhanced firms to take all reasonable
steps to ensure that a person taking a Senior Manager role has all the information and
materials they could reasonably expect to have to do their job effectively. One way of
doing this could be for the predecessor to prepare a handover note.

In addition, a firm must have a policy in place explaining how it complies with this
requirement, and maintain adequate records of the steps it has taken.

Tell us what you think:

Q27: Do you agree with our proposal to apply handover
procedures to enhanced firms? If not, please explain why.
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Recap
What firms need to do under the Enhanced Senior Managers Regime
If a person will be performing any of the enhanced Senior Manager functions, the firm will need to:

e satisfy themselves that the personis fit and proper to perform the relevant Senior Management
function

e apply for that person to be approved by us
e send us a Statement of Responsibilities with each application
After a Senior Manager has been approved, the firm will need to:

e update and resubmit the Statement of Responsibilities to us whenever there is a significant change
to a Senior Manager's responsibilities

e assess that their Senior Managers are fit and proper at least once a year
Firms will need to make sure they have appropriately allocated all of the Enhanced Prescribed

Responsibilities to their Senior Managers, and make sure every activity, business area and
management function has a Senior Manager responsible for it (overall responsibility).

Firms will also need to prepare and maintain a Responsibilities Map, and ensure they have handover
procedures in place.

What Senior Managers need to do

Senior Managers under the enhanced regime will be subject to the same standards and obligations as
those under the core regime. These are explained in Chapter 4.
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9 Applying the new regime to incoming
UK branches

European Economic Area (EEA) and non-European Economic Area (hon-EEA) branches should read
this chapter.

Introduction

This chapter sets out our proposals for how the SM&CR will apply to EEA and non-EEA
branches. Our proposals are mindful of the different legal structures of incoming
branches, the need to maintain a level playing field as far as possible and, for EEA
branches, the single market.

Not a branch?

You may wish to skip to next chapter.

Senior Managers in EEA branches

We propose the following Senior Management Functions for EEA branches. These
reflect the executive roles that currently apply under the Approved Persons Regime.

Table 9: Senior Management Functions in EEA branches

Senior Management Functions
SMF21-EEA Branch Senior Manager
SMF17 —Money Laundering Reporting Officer (MLRO)

The EEA Branch Senior Manager will cover the individual(s) responsible for the
management and conduct of the business of the incoming branch.

As is the case for UK-authorised firms, there is no territorial limitation for Senior
Managers in EEA branches. This means that the Senior Managers Regime will apply
to anyone who performs a Senior Manager role, whether they are based in the UK
or overseas. In practice, we expect most branches to be able to identify Senior
Managers who are primarily based in the UK.

Tell us what you think:
Q28: Do you agree with our proposals for Senior Managers in
EEA Branches?
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Certification Regime in EEA branches

We propose applying the Certification Functions set out in Chapter 5 to EEA branches,
building on existing functions in the Approved Persons Regime.

For UK branches, the Certification Regime will be limited to people based in the UK.
It will not extend to people based outside of the UK, even if they deal with a UK client.

Thisis set out in the diagram below:

Is ;Zli g::ﬂ;?r!cagy:e : No Notincludedin the
Significant Harm Function? Certiication fegime

Is the employee based a Yes Includedinthe
inthe UK? Certification Regime

No

Notincludedinthe
Certification Regime

Conduct Rules in EEA branches

The Conduct Rules set out in chapter 7 will apply to all staff of the UK branch (excluding
those performing ancillary roles as described in section 7.14). As with the Certification
Regime, the Conduct Rules will not apply to other employees based outside the UK.
The Conduct Rules apply to the extent they are compatible with the relevant single
market directives.

Tell us what you think:

Q29: Do you agree with our proposals on the Certification
Regime and Conduct Rules for EEA Branches?

Senior Managers in non-EEA branches

We propose the following Senior Management Functions under the regime for
non-EEA branches.

Table 10: Senior Management Functions in non-EEA branches

Senior Management Functions

SMF19 —Head of Third Country Branch

SMF3 —Executive Director

SMF27 —Partner
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Senior Management Functions

SMF16 —Compliance Oversight

SMF17 —Money Laundering Reporting Officer

We are not proposing to include the additional Senior Management Functions that
apply toincoming non-EEA branches of banking firms, such as the SMF18 — Other
Overall Responsibility Senior Manager Function. This is because branches are excluded
from our enhanced regime, and the Overall Responsibility requirement does not
therefore apply.

Prescribed Responsibilities

We also propose applying the following Prescribed Responsibilities to non-EEA
branches. Please note that reference to 'firm’ for this purpose means the UK branch
and not the overseas legal entity.

Table 11: Prescribed Responsibilities for non-EEA branches

1 Performance by the firm of its obligations under the Senior Managers Regime, including
implementation and oversight

2 Performance by the firm of its obligations under the Certification Regime

3 Performance by the firm of its obligations in respect of notifications and training of the
Conduct Rules

4 Responsibility for the firm's policies and procedures for countering the risk that the firm might be
used to further financial crime

5 Responsibility for the firm's compliance with CASS

6 Responsibility for management of the firm's risk management processes in the UK

7 Responsibility for the firm's compliance with the UK regulatory system applicable to the firm

8 Responsibility for the escalation of correspondence from the PRA, FCA and other regulatorsin
respect of the firm to the governing body and/or the management body of the firm or, where
appropriate, of the parent undertaking or holding company of the firm's group

9 Responsibility for an AFM's value for money assessments, independent director representation
and actingininvestors' best interests*?

Tell us what you think:

12

Q30: Do you agree with our proposals for Senior Managers in
non-EEA branches? If you disagree, please explain why.

Q31: Do you agree with our proposals for Prescribed
Responsibilities in non-EEA branches? If you disagree,
please explain why.

This PR only applies to AFMs. For further detail, please refer to CP17/18 and MS15/2.3 — Asset Management Market Study: Final
Report. As we said in those documents, we are formally consulting on the detailed Prescribed Responsibility as part of this CP. Please
provide any feedback on this point as a response to question 6.
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Certification Regime and Conduct Rules in non-EEA branches

We propose applying the same scope of the Certification Regime and Conduct Rules
for both non-EEA and EEA branches.

Tell us what you think:

Q32: Do you agree with our proposals on the Certification
Regime and Conduct Rules for non-EEA Branches?
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10 Changes that affect banking and
solo-regulated firms

This chapter affects banks, building societies, credit unions and PRA-designated investment firms
(‘banking firms') as well as solo-regulated firms. Changes that affect insurers are dealt with ina
separate Consultation Paper CP17/26.

New Prescribed Responsibility for Conduct Rules

We propose introducing a new Prescribed Responsibility so that all firms*?, including
banking firms, will need to allocate to a Senior Manager, to make sure the firm trains
its staff in the Conduct Rules and complies with the FCA notification requirements
(as explained in chapter 7).

Tell us what you think:

Q33: Do you agree with our proposal to introduce a new
Prescribed Responsibility for the Conduct Rules that will
also apply to banking firms?

The 12-week rule

Currently, the Approved Persons Regime and the Senior Managers Regime for banking
firms allow someone to cover for an Approved Person or a Senior Manager without
being approved, where the absence is temporary or reasonably unforeseen, and the
appointment is for less than 12 consecutive weeks.

We propose carrying this rule over to the SM&CR for solo-regulated firms.

However, we will extend it so that it also applies to responsibilities under the

'‘Overall Responsibility' requirement (explained in chapter 8). For example, if the person
approved to perform the Chief Operations Function becomes unwell and they're

also the person with Overall Responsibility for the complaints handling process,

the 12-week rule allows the firm to:

o appoint a person to perform the Chief Operations Function without the new
appointment being approved

o reallocate the responsibility for the complaints handling process to the same person,
or a different person, without them being approved

13 This prescribed responsibility does not apply to Internally Managed AlFs, as these firms are exempt from the Senior Managers and
Certification layers of the regime. The Conduct Rules still apply to relevant individuals at these firms.
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Tell us what you think:

Q34: Do you agree with our changes to the 12-week rule? If not,
please explain why.

Applying the Partner Senior Management Function to banking firms

As part of amending the Handbook and extending the Senior Managers Regime to
all firms, the SMF27 —Partner Senior Management Function will now apply to banking
firms as well.

Although this will have a technical impact on banking firms, we think the practical
impact will be limited — our analysis suggests that no banking firms are currently set
up as partnerships. However, if a banking firm is established as a partnership, then the
partner function will apply to them.

Tell us what you think:

Q35: Do you agree with our approach to applying the partner
function to banking firms? If not, please explain why.
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11 Reader’s guide to the instrument

We have drafted our rules and guidance ('the instrument’) so that where material
applies to firms in different financial sectors, we have kept that material in one place,
rather than having separate text for different financial sectors. We also wanted to keep
material that only applies to enhanced firms, banking firms and insurers separate from
the general requirements that apply to all firms, so that core firms don't have to read
material that doesn't apply to them.

This means that we prepared the draft instrument as follows:

o We have taken the SM&CR material that applies to banking firms at the moment and
have amended it so that it applies to all firms.

o The material currently in SYSC 4.5 to 4.9 and 5.2 (Responsibilities Maps, Prescribed
Responsibilities, Overall Responsibility, Handover Procedures and the Certification
Regime) has been moved to chapters 23 to 27. This is because Chapters 4 and 5 of
SYSC only apply to common platform firms and so cannot be used for all firms.

» Asthe material on Responsibilities Maps, Overall Responsibility and local
responsibility and Handover Procedures only applies to a minority of firms, we have
separated it out from the rest of the SYSC material.

o Inorder to avoid creating too many new chapters we have merged sections for
UK firms and branches of overseas firms. This means that the material about local
responsibility and overall responsibility can now be found together in the same
chapter (chapter 27 of SYSC).

e We are proposing to delete SUP 10A and apply SUP 10C to all firms, as most of the
materialin SUP 10C is applicable to all firms.

e The current version of SUP 10C does not cover some of the Senior Management
Functions that apply to solo-regulated firms and insurers. We have amended
SUP 10C to include them. We have based part of this material on what is already in
SUP 10A, with some amendments to clarify what the existing SUP 10A rules mean.

o We propose revoking APER, so the rules that apply directly to people working in firms
will all be in COCON.

o FIT currently deals with fit and proper standards for Approved Persons in
solo-regulated firms and insurers, and for Senior Managers and Certification
Functions in banking firms. We propose keeping FIT and applying the SM&CR
material in it to all firms, removing any material that's no longer relevant.

e SUP 15.11 currently deals with reporting of breaches of COCON by banking firms.
We propose to apply that material to all firms.

o Assetoutinthe Overview chapter, this consultation doesn't deal with staff in
Appointed Representatives. We will consult on this later, which may involve looking at
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some of the material we deleted in the draft instrument. For example, we may need
to consider keeping SUP 10A and APER in force for them.

How solo-regulated firms should read the draft instrument

11.3 As explained above, none of the draft instrument text is completely new as we already
have rules in place for banking firms. Instead we are amending and adding to existing
Handbook text.

11.4 However, as these rules don't currently apply to solo-regulated firms, the text is new in
practice. One exception to thisis FIT, which currently applies to all firms.

11.5 Our usual practice when amending text in an instrument is to only show amended
text. However in this consultation, we are showing the entire text, both amended and
unchanged. That means that you can see everything in one place without having to
keep looking back at the existing Handbook. The exception to thisis COCON —as
the majority of the text is unchanged, we have only included the parts where we're
proposing changes.

11.6 A reader may find it helpful to approach the instrument as follows:
o ignore the text that has been deleted (ie, the text shown with aline through it)

o readtherest of the text as if it were all new, including both un-amended text and
underlined text

How firms already subject to the SM&CR should read the draft instrument

11.7 Although we are not proposing to delete the material currently in SYSC 4.5 to 4.9 and
5.2, we are proposing to renumber and re-order it quite substantially. We have drafted
the instrument so that you can see how we have done this:

e Thereisalist of each current paragraph in the SM&CR parts of chapters 4 and 5
of SYSC showing whether it has been deleted or what its new number is. This is in
Annex A of the instrument. We have also included this information near the start of
the annex of the instrument that sets out the proposed changes to SYSC.

o Existing text that has been moved, but is otherwise not being amended, is shown
as unchanged.

*  Where we are amending text that has been moved, we have used mark and
overstrike to show changes in the same way as we do with all our other Handbook
instruments.

o New text is shown in our normal way (either by underlining or by a note saying that it
is new).
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We have included the old SYSC paragraph number underneath the new number so
you can easily see where it has come from. We have crossed through the old number
SO you can see which is the old and which is the new number.

Our usual practice when amending Handbook text in an instrument is to only show
amended text. However in this CP we are showing the entire text, both amended
and unchanged so you can see how all the renumbering, reordering, additions and
amendments fit together.

We are not proposing to reorder SYSC 22 (Regulatory References), SUP 10C

(Senior Management Functions and Statements of Responsibilities), SUP 15.11
(reporting conduct breaches), COCON and FIT in the same way as we are for chapters
4 and 5 of SYSC. This is how we have included this material:

We are including the complete text of these parts of the Handbook, including
un-amended text.

We are proposing to renumber a very small part of SUP 10C. We have shown where
and how we have done this in the same way as we have for the SYSC changes.

As most of COCON is untouched, we are showing proposed changes to COCON in
the way we normally do for other Handbook instruments. This means we have not
included unchanged parts in the draft instrument.

We have used underlining and overstrike to show changes in the same way as we do
with all our other Handbook instruments.
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Annex 1
Summary of the cost benefit analysis

Introduction

When proposing rules, we must publish a cost benefit analysis (CBA) under

Section 138l(2)(a) of FSMA. The CBA must include an analysis and estimate of

the costs arising from, and the benefits brought about by, our proposed rules.

This chapter summarises the CBA. Firms should also read our full CBA which can

be found here www.fca.org.uk/publication/research/cba-extension-senior-managers-
certification-regime.pdf.

As part of our CBA, we have attempted to calculate:
o thelikely costs for firms and the FCA, split into one-off and ongoing

o theillustrative reduction in harm required for the proposed policy to break-even
(ie for benefits to balance costs)

The benefits and wider indirect effects have not been quantified, as we believe it

would be difficult to do so reliably. We have provided a qualitative discussion of these
elements instead.

Market failures

Our SM&CR proposals seek to address market failures in order to prevent harm from
occurring. Whilst we expect firms to identify and rectify problems themselves, we will
work with them to help ensure their systems and controls, governance, and culture
enable them to comply fully with our rules.

There are two areas of harm in particular in markets served by solo-regulated firms
and insurers:

« information asymmetry: firms have more information than their regulator(s)
and firms’ employees have more information than firms' owners
(for example, shareholders)

o behavioural biases affecting employees

Information asymmetry exists when one party knows more than the other. This can
cause problems when the party with more information doesn't act in the interests of
the other party. For example, a firm may convince a customer that they need a certain
product, when in reality the customer doesn't or another product is a better option
for them.
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Information asymmetry between firms and the regulators arises because the regulator
can't monitor all activities and outcomes in financial markets, or detect all misconduct.

A similar information asymmetry exists between a firm's employees and its owners.
Employees may think they are unlikely to get caught, and so take excessive risks,
leading to poor outcomes for the firm. They may also not comply with the firm's rules
more generally.

Behavioural biases are distortions that impede peoples’ ability to make choices that
are in their best interests. Biases can cause people to misjudge important facts or

to be inconsistent, for example changing their choices for the worse when the same
decision is presented in a different way, or imitating their peers even though it is not
in their interests. In other words, our normal human thought processes can lead us to
make mistakes.

The SM&CR is designed to address these failures and improve how markets function.
This, inturn, should contribute to our consumer protection objective.

The CBA assesses the costs and benefits of the proposed policy compared to how the

markets would evolve in the absence of the policy (the 'counterfactual’). We have used
the existing Approved Persons Regime (APR) as the counterfactual.

Compliance costs and costs to the FCA

There is often a compliance cost for firms in applying regulations. For example, staff
may need additional training and supervision, or new IT equipment might be needed to
document compliance. Some of these costs only arise when the new requirements are
implemented (ie one-off costs), for example due to system changes, while others will
be ongoing, for example training for new joiners.

To assess these costs we sent questionnaires to 2,017 firms (at legal entity level).**
We received responses from 190 solo-regulated firms and 37 insurers. Firms
reported individual costs incurred against each of the elements of the regime, split
into a number of subcategories such as training, organisational restructure and staff
monitoring. We have used these 'reported costs'in our CBA.

However, we acknowledge that our CBA estimates are subject to a number of
uncertainties (see our full CBA for details). Therefore, we have also calculated 'revised
estimates' which we believe are a better reflection of the true costs that firms will incur
to comply with the proposed policy on a one-off and ongoing basis. We have calculated
these by excluding cost categories that are unlikely to be borne in practice.

14 To increase the number of expected responses by insurers, the original sample of 1,740 firms contacted on 28 September 2016 was
enlarged by a further sample of 277 insurers on 2 November 2016.
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Table 12 below presents the revised estimates calculated, and the lower bounds of these
estimates. The reported estimates are presented in Annex 1 of our full CBA document.

Table 12: Total one-off and annual ongoing costs for the regime for all solo-
regulated firms

Regime one-off, Em Ongoing, £m
Limited scope 194.3-196.3 65.4-81.1
Core 190.5-193.1 53.2-76.0
Enhanced 162.2-162.9 21.5-33.5
Total 547.1-552.3 140.0-190.5

Source: FCA survey of firms (undertaken Q4 2016).

In addition, we estimate that the FCA willitself incur an estimated £13.4 million over 4 years
as the new regime is developed and implemented. These costs are to cover FCA staff
costs (£7.9m), training for FCA staff, communication to industry and consultancy costs
(£1.9m) and to develop the I T infrastructure to enable the new regime to function (£3.6m).

The total cost to the FCA for the whole SM&CR extension includes the costs of

extending the policies to solo-regulated firms and insurers. It is not possible to split out
the costs attributable to solo-regulated firms and insurers separately.

Indirect costs and wider impacts

Indirect costs result from people changing their behaviour as a result of the policy,
rather than as a direct result of complying with the policy itself. For example, placing
higher levels of responsibility on Senior Managers may mean some people leave
financial services, increasing recruitment costs.

Operational efficiency looks at trying to maximise output for a given level of input,

ie trying to allocate a firm's resources to produce the highest level of output possible.
The overallimpact of our SM&CR proposals on operational efficiency is unclear.

On the one hand, increasing the monitoring of staff conduct and activity may take
resources away from more profitable areas. On the other hand, it could result in
better decision making and final products, as there is closer scrutiny and review in the
development process.

We do not expect a significant net change in competition, although there may be several
effects pullingin different directions. Areas where we expect competition may be affected
are productinnovation, firm entry and exit to the market, and international competitiveness.
Product innovation may be delayed due to a lengthier sign-off process (although this could
improve the end product), and more risky innovation may be avoided altogether, as Senior
Managers seek to reduce the risks they may be held accountable for. However it has been
recognised that regulation can also foster innovation. There may be changes to firmentry
and exitin markets as the relative cost of the SM&CR will vary according to the size and
complexity of firms. Finally, as the SM&CR applies to firms in the UK, domestic firms will face
relatively higher costs than foreign firms, reducing their competitiveness. On the other hand,
higher standards of conduct and culture may improve the integrity of the market, drawing
inforeigninvestment and business. Importantly, we are unlikely to see a negative effect on
competition thatis in the interest of consumers if firms that cannot meet basic standards
leave the market.
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We expect some cost increases on firms to pass through to consumers in the form
of higher prices. However, some markets will experience lower prices as exploitative
behaviour is reduced, competition is improved, and firms improve their standards
and compliance.

The SMR may lead to higher wages for Senior Managers as they demand more pay for
the increased responsibility (and potential liability) that the SMR introduces. For the
same reason, it may also be harder to attract and retain Senior Managers in financial
services. However, regulatory references and the annual fit and proper checks should
reduce the 'recycling’ of inappropriate staff, which may result in increased profits for
firms and better products for consumers.

If the extension of the SM&CR is perceived to be fair and justifiable, firms'
compliance may be improved. However, if the regime is perceived as unnecessary
or disproportionate, this may reduce firms' engagement with regulation, increasing
non-compliance.

Potential benefits

A robust individual accountability regime can reinforce acceptable standards of
behaviour and be a critical factor for deterring misconduct. Ultimately, its main aimis
to drive culture change by making Senior Managers more accountable and by applying
basic conduct standards to all financial services staff. There are a number of channels
through which we expect the SM&CR to drive the reductionin harm.

Firstly, culture and standards will be driven up through increased accountability at the
senior level, supported by a new 'duty of responsibility’ on Senior Managers, senior
Conduct Rules and the Certification Regime. Better culture throughout the firm
should improve outcomes for consumers by reducing exploitative behaviour.

Secondly, through the application of Conduct Rules, associated reporting
requirements and firm-level assessments of staff's suitability, we expect misconduct
to be more easily identified. Also, the wider application of our Conduct Rules,
combined with other SM&CR tools (for example, Statements of Responsibilities, and
Prescribed Responsibilities) will broaden the scope for, and increase the focus and
effectiveness of, FCA disciplinary actions, where appropriate. We expect misconduct
will more likely be caught and sanctioned, reducing misconduct and so reducing harm
to consumers.

Thirdly, the Certification Regime and Conduct Rules should encourage more effective
competition. By improving compliance and reducing misconduct, we might expect
increased competition in the interests of consumers, rather than competition between
firms that seek to exploit consumers' information asymmetries or their behaviour.

By reducing exploitation, firms acting in the best interests of consumers are more
likely to get business, leading to stronger competition and resulting in better, cheaper
products for consumers.

Fourthly, increased accountability should lead to better decision making within firms.
Improved decision making should cut costs and/or lead to better quality products.
Customers should experience lower prices and better products/services.
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Finally, the introduction of conditional approvals, regulatory references and a reduction
in the number of people approved by the Regulators should improve staff hiring
processes in firms. Firms will also have savings of £4.4m per year from no longer having
to gain pre-approval for some roles. This estimate is likely to be an underestimate of
the true saving as the majority of firms will require fewer pre-approved roles (eg fewer
SMFs) than expected at the time of our survey. This is because we asked firms to cost
the full requirements although these only partially apply to the majority of firms.

Collectively, we expect our policy proposals to reduce the market failures identified
earlier, specifically information asymmetry and behavioural distortions.

lllustration of potential benefits

We have not attempted to quantify the benefits because we believe that they cannot
be reliably estimated.

Instead, we have attempted to quantify the harm that consumers experience from
products or services they have bought. Such problems include financial loss (eg from
buying a product that does not suit their needs), loss of time and other factors, such
as distress.

Using data onredress and fines, we have estimated for illustrative purposes the harm

from misconduct. The approach we use allows us to provide a basic estimate of harm

that actually occurred and therefore of the potential benefits of the proposed policies
from a reduction of this harm.

We use three sources of data to estimate of the level of harm caused by firms affected
by these proposals:

o redress paid to compensate for harm
o costs of handling complaints

e thefines for misconduct imposed by the FCA

Table 13: Estimated unpaid redress, complaints-handling costs and fines (Em) per year,
solo-regulated firms

Redress Total

Lower Upper Lower Upper

(Unpaid (any Admin. (Unpaid (any

Regime redress) | problem) costs Fines redress) | problem)
Allfirms 1,461.9 2,118.6 116.9 66.8 1,645.6 2,302.4
Enhanced 84.9 1231 26.5 50.6 162.1 200.2
Core 1,021.3 1,480.1 59.6 10.0 1,090.9 1,549.7
Limited Scope 355.6 515.4 30.8 6.2 392.7 552.4

FCA analysis. Totals do not add up precisely due to rounding.
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Comparison of costs and benefits

Finally, we calculated, based on the quantifiable costs, what percentage reduction in
harm identified would be needed for the proposed policy packages to break even.

We recognise that the costs in this analysis are only an illustrative estimate of harm.
However, accepting these limitations, the following analysis demonstrates that the
proposals are likely to be proportionate to the scale of the harm in financial services
that our proposals seek to address.

To create an overall measure of the costs and benefits over a 10-year period, we converted
them to ‘present values' (PV) and then sum them. The PV reflects that society prefers to
receive goods and services sooner rather than later and to defer costs to future generations.
That s, costs incurred in the future are valued less than costs incurred immediately.*

The analysis indicates that a greater than 9%-16% reduction in harm identified would
lead to benefits that are larger than the compliance costs for all solo-regulated firms.

Table 14: Reduction in harm needed to break even, solo-reg. firms (by 10-year present
value, Em)

Total Required

Compliance estimated reduction

cost PV, harm PV in harm to

Regime £m £m* breakeven*
Solo-reg. firms 1,710.7-2,150.7 13,685.9-19,148.0 9-16%

FCA analysis. This shows the share of the compliance costs (net of cost savings due to fewer pre-approvals) against the unpaid redress,
complaints handling costs and fines using an interest rate of 3.5%. *While the lower bound of the total illustrative harm may underestimate
the harm to some extent, the upper bound is a considerable overestimate of the harm.

It also appears likely that the additional, non-quantifiable benefits of the proposed
policies will outweigh the indirect costs.

Overall, we expect the reduction in harm to outweigh the costs of implementing the
proposals, and the policy to be net beneficial.

We consider the costs incurred for the three changes for banking firms
(see Chapter 10) to be of minimal significance and hence we do not publish a
CBA according to FSMA 138L (3) (b)).

Tell us what you think:

Q36: Based on the summary above and the full analysis
www.fca.org.uk/publication/research/cba-extension-
senior-managers-certification-regime.pdf, do you agree
with our approach and methodology for the cost-benefit

analysis? If not, please explain why.

Q37: Based on the summary above and the full analysis
www.fca.org.uk/publication/research/cba-extension-
senior-managers-certification-regime.pdf, do you agree
with our findings and conclusions for the cost-benefit

analysis? If not, please explain why.

15 We use 3.5%, the discount rate used by HM Treasury for policy appraisal.
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List of questions

Q1:

Q2:

Q3:

Q4:

Q5:

Qeé6:

Q7:

Qs8:

Qo:

Q10:

Q11:

Q12:

Does the proposed list of Senior Managers in the core
regime cover the appropriate roles, ie the most senior
decision makers within a firm?

Are there any other roles that the FCA should consider
specifying as SMFs? (You may wish to consider the list of
proposed Senior Managers under the enhanced regime
in section 8.16)

Are there any proposed Senior Managers that the FCA
should consider excluding from the core regime?

Do you agree with our approach to Senior Management
Functions for Limited Scope Firms? If not, please
explain why.

Do you agree with our proposed list of Prescribed
Responsibilities? If not, please explain why.

Do you agree with our proposed Prescribed
Responsibility for AFMs as set outin CP17/18? If not,
please explain why.

Do you agree with the functions we have proposed
making Certification Functions? If not, please
explain why.

Are there any other functions that we should make a
Certification Function?

Do you think the identity of people performing
Certification Functions should be made public by
firms? If so, which Certification Functions should be
made public?

Do you agree with our proposed territorial limitation for
the Certification Regime? If not, please explain why.

Do you agree with the approach we have proposed
to allocating CASS responsibilities? If not, please
explain why.

Do you agree with our proposed approach to rules
and guidance on the fit and proper test? If not, please
explain why.
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Q13:

Q14:

Q15:

Q1e6:

Q17:

Q18:

Q19:

Q20:

Q21:

Q22:

Q23:

Q24:

Q25:

Q26:
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Do you agree with our proposed requirements on
criminal record checks? If not, please explain why.

Do you agree with our proposed requirement of
regulatory references? If not, please explain why.

Do you agree with our proposal to apply the Conduct
Rules to financial services activities?

Do you agree with our proposal to apply the Conduct
Rules to all employees who perform financial services,
with the limited exclusions listed in section 7.14?

If you disagree, please explain why, including (where
appropriate) cost implications.

Do you agree with our proposal to link notification
requirements for disciplinary action to breaches of the
Conduct Rules?

Do you agree with our proposed frequency of Conduct
Rules notifications? If not, please explain why.

Do you agree with our proposed approach of using the
objective criteria set out above to identify firms for the
enhanced regime? If not, please explain why and propose
alternative approaches.

Do you agree with our proposed approach to moving
firms between core and enhanced? If not, please
explain why.

Do you agree with our proposed Senior Management
Functions for enhanced firms?

Do you agree that this will ensure the most senior
peoplein firms are covered by the Senior Managers
Regime, regardless of organisational structure? If not,
please explain why.

Do you agree with our proposals for Prescribed
Responsibilities in enhanced firms? If not, please
explain why.

Do you agree with our proposal to apply the Overall
Responsibility requirement to enhanced firms? If not,
please explain why.

Do you agree with our proposal to apply Responsibilities
Maps to enhanced firms? If not, please explain why.
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Q31:

Q32:

Q33:

Q34:
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Do you agree with our proposal to apply handover
procedures to enhanced firms? If not, please
explain why.

Do you agree with our proposals for Senior Managers in
EEA Branches?

Do you agree with our proposals on the Certification
Regime and Conduct Rules for EEA Branches?

Do you agree with our proposals for Senior Managers in
non-EEA branches? If you disagree, please explain why.

Do you agree with our proposals for Prescribed
Responsibilities in non-EEA branches? If you disagree,
please explain why.

Do you agree with our proposals on the Certification
Regime and Conduct Rules for non-EEA Branches?

Do you agree with our proposal to introduce a new
Prescribed Responsibility for the Conduct Rules that will
also apply to banking firms?

Do you agree with our changes to the 12-week rule? If
not, please explain why.

Do you agree with our approach to applying the partner
function to banking firms? If not, please explain why.

Based on the summary above and the full analysis
www.fca.org.uk/publication/research/cba-extension-
senior-managers-certification-regime.pdf, do you agree
with our approach and methodology for the cost-benefit
analysis? If not, please explain why. If not, please explain
why.

Based on the summary above and the full analysis

www.fca.org.uk/publication/research/cba-extension-

senior-managers-certification-regime.pdf, do you agree
with our findings and conclusions for the cost-benefit

analysis? If not, please explain why.
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Annex 3
Compatibility statement

This Annex records the FCA's compliance with a number of legal requirements
applicable to the proposals in this consultation, including an explanation of the FCA's
reasons for concluding that our proposals in this consultation are compatible with
certain requirements under the Financial Services and Markets Act 2000 (FSMA).

When consulting on new rules, the FCA is required by section 1381(2)(d) FSMA to
include an explanation of why it believes making the proposed rules is (a) compatible
with its general duty, under s. 1B(1) FSMA, so far as reasonably possible, to actina
way which is compatible with its strategic objective and advances one or more of its
operational objectives, and (b) its general duty under s. 1B(5)(a) FSMA to have regard
to the regulatory principlesins. 3B FSMA. The FCA is also required by s. 138K(2) FSMA
to state its opinion on whether the proposed rules will have a significantly different
impact on mutual societies as opposed to other authorised persons.

This Annex also sets out the FCA's view of how the proposed rules are compatible with
the duty on the FCA to discharge its general functions (which include rule-making) in a
way that promotes effective competition in the interests of consumers (s. 1B(4)). This
duty applies in so far as promoting competition is compatible with advancing the FCA's
consumer protection and/or integrity objectives.

In developing our proposals, we have had regard to the recommendations made
by the Treasury under s. 1JA FSMA about aspects of the economic policy of Her
Majesty's Government.

Treasury's recommendations most relevant to our proposals are the following:

e The government's economic policy — ‘continuing to strengthen the financial system,
improving the regulatory framework to reduce risks to the taxpayer and building
resilience, so that it can provide finance and financial services to the real economy
and realise better outcomes for consumers, supporting sustainable economic
growth and encouraging productive investment.

o Matters about aspects of the government's economic policy that relate to ‘Growth’,
‘Better outcome for consumers' and ‘Competition’.

Our proposals are intended to have a positive impact on the behaviour and culture of
the firms in question, which should contribute to greater sustainability of any growth in
the financial services markets and in the UK economy as a result.

Also, one of the main objectives of our proposals is to ensure that Senior Managers
are clear about the responsibilities they hold and are held accountable for the
performance of these responsibilities. There are also specific standards of conduct
that will apply to Senior Managers and financial services staff. Our proposals aim to
raise conduct standards and improve culture. Therefore, they intend to have a positive
impact on the financial system by improving the regulatory framework to reduce risks
and realise better outcomes for consumers.
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We believe that our proposals do not undermine Treasury's recommendations relating
to 'Competition’. We have kept competition in mind when framing how these proposals
should be implemented. In particular, we have focussed on whether there is a risk

of weakening competitive pressure, disadvantaging smaller firms and potential new
entrants. In considering applying the SM&CR to all FSMA authorised firms, we have
been mindful of the need to consider the impact on those firms that pose lower risk

to our statutory objectives. Therefore, our proposals have been specifically tailored

to reflect the different businesses carried out by different persons and allow firms
flexibility in how to achieve these.

For a detailed assessment of the equality and diversion implications of these
proposals, see section 2.41.

The FCA's objectives and regulatory principles: Compatibility statement

The proposals set out in this consultation are primarily intended to advance our
operational objective of securing an appropriate degree of protection for consumers.
They are also relevant to our operational objective of ensuring that the relevant
markets function well. They will clarify the lines of responsibility at the top of relevant
firms and enhance the regulators' ability to hold senior and other individuals in such
firms to account. This should, over time, result in improved governance across
financial services.

In preparing the proposals set out in this consultation, the FCA has had regard to the
regulatory principles set outins. 3B FSMA.

The need to use our resources in the most efficient and economic way

The proposals set out in this consultation willimpact the FCA's existing authorisations,
supervision and enforcement processes and systems. The FCA will incur additional
short-term costs as the regime is implemented (for example, there will be anincrease
in staff costs leading up to the implementation date). The FCA will also incur costs in
developing the IT infrastructure for the new regime. These costs are set out in the
detailed Cost Benefit Analysis.

Following the implementation, there is not expected to be any significant change in the
level of resources the FCA uses, relative to the costs of regulating the current regime.

The principle that a burden or restriction should be proportionate to the benefits
The proposals are intended to result in beneficial changes in behaviour and reduce
non-compliance, misconduct, excessive risk taking and un—allocated individual
responsibility. Firms are likely to incur both direct and indirect compliance costs,

but our Cost-Benefit Analysis shows that these are not excessive, compared to the
potential benefits to consumers. We therefore believe that the proposals in this
Consultation Paper are proportionate to the benefits.

The desirability of sustainable growth in the UK economy in the medium or

long term

Our proposals are intended to have a positive impact on the behaviour and culture of
the firms in question, which should contribute to greater sustainability of any growth in
the market.
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The general principle that consumers should take responsibility for their decisions
The proposals we have made concern firms' governance arrangements and
requirements applying to their staff. These are not matters over which consumers

can have any influence, and they simply have to accept the firm they deal with as it

is. However, with an improved culture and raising of standards within firms to treat
customers fairly and have proper regard to their informational needs, there is implicit
support that firms would be better placed to enable consumers to take responsibility
for their own decisions.

The responsibilities of senior management

One of the main objectives of the proposals contained in this Consultation Paper

is to ensure that Senior Managers are clear about the responsibilities they hold and
are more effectively held accountable for the performance of these responsibilities.
There are also specific standards of conduct that apply to Senior Managers through
the Senior Manager Conduct Rules.

The desirability of recognising differences in the nature and objectives of business
carried out by different persons, including mutual societies and other kinds of
business organisations

We believe our proposals do not undermine this principle. In considering applying

the SM&CR to all firms, we have been mindful of the need to consider the impact on
smaller firms and those with limited permissions.

Broadly speaking, we decided that the broad tiers of the regime should apply to all
relevant firms —ie the Senior Managers Regime, Certification Regime and Conduct
Rules. This is because the risk to consumers in dealing with badly governed smaller
firms is the same as with larger firms. Having said that, although our proposals are
designed to lead to similar outcomes for consumers, regardless of the firm they deal
with, they have been specifically tailored to reflect the different businesses carried out
by different persons and allow firms flexibility in how to achieve these. So the Senior
Managers Regime is designed to avoid imposing a uniform governance structure on
all firms, although all firms will need to demonstrate clear lines of accountability within
the governance structure. The Certification Regime also allows firms to identify the
functions that can cause significant harm to their business models and consumers.
The Code of Conduct is also written at a high level to allow it to reflect the levels of
complexity and riskiness of different firms' business.

The desirability of publishing information relating to persons subject to
requirements imposed under FSMA, or requiring them to publish information

We will be able to see compliance with the rules either from the information that firms
give us (eg under existing requirements in SUP 15, Principle 11 or the new obligation

to inform the regulators about disciplinary action arising out of breaches) or by a
supervisory visit (eg the operation of the Certification Regime). We do not propose to
change our current policy which is that this information is not published, but instead
will consider each firm's circumstances on a case by case basis, including as part of any
enforcement investigation.

The principle that we should exercise our functions as transparently as possible
The FCA has obtained industry feedback during the pre-consultation stage and
engaged with relevant external stakeholders. We will continue to actively engage with
relevant stakeholders throughout the consultation process.
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Duty to have regard to the importance of taking action intended to minimise the
extent to which business may be used for financial crime

In formulating these proposals, we have regarded the importance of taking action
intended to minimise the extent to which it is possible for a business carried on (i) by
an authorised person or a recognised investment exchange; or (i) in contravention

of the general prohibition, to be used for a purpose connected with financial crime

(as required by s. 1B(5)(b) FSMA). Our proposals seek to address financial crime risks
through our SMFs (in particular, the Money Laundering Reporting Officer), Prescribed
Responsibilities (in particular, the responsibility for financial crime) and Conduct Rules.

Expected effect on mutual societies

We do not expect the proposals in this paper to have a significantly different impact on
mutual societies.

Compatibility with the duty to promote effective competition in the
interests of consumers

Our proposals take account of the FCA's duty to promote effective competition in the
interests of consumers. We have kept the competition objective in mind when framing
how these proposals should be implemented, with a particular focus on whether there
is a risk of weakening competitive pressure, disadvantaging smaller firms and potential
new entrants.

Equality and diversity

We are required under the Equality Act 2010 to ‘have due regard’ to the need to
eliminate discrimination and to promote equality of opportunity in carrying out
our policies, services and functions. As part of this, we conduct an equality impact
assessment to ensure that the equality and diversity implications of any new policy
proposals are considered.

The outcome of the assessment in this case is stated in section 2.41 of the
Consultation Paper.
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Annex 4
Abbreviations used in this paper

i

AFM Authorised Fund Manager
AIF Alternative Investment Fund
AIFMD Alternative Investment Fund Managers Directive
Statements of Principle and Code of Practice for Approved Persons
APER
(Handbook)
APR Approved Persons Regime

Banks, Building Societies, Credit Unions and PRA-designated

Banking firms Investment Firms

Prudential sourcebook for Banks, Building Societies and Investment

BIPRU Firms (Handbook)

CASS Client Assets Sourcebook (Handbook)

CBA Cost Benefit Analysis

COCON Conduct Rules (Handbook)

CcpP Consultation Paper

DBS Disclosure and Barring Service

DEPP Decision Procedure and Penalties Manual (Handbook)
EEA European Economic Area

EU European Union

FCA Financial Conduct Authority

FEMR Fair and Effective Markets Review

FIT The Fit and Proper Test for Approved Persons (Handbook)
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We have developed the policy in this Consultation Paperin the context of the existing UK and EU
regulatory framework. We will keep the proposals under review to assess whether any amendments
may be required in the event of changes in the UK regulatory framework, including as a result of any
negotiations following the UK's vote to leave the EU.

We make all responses to formal consultation available for public inspection unless the respondent
requests otherwise. We will not regard a standard confidentiality statementin an email message as a
request for non-disclosure.

Despite this, we may be asked to disclose a confidential response under the Freedom of Information
Act 2000. We may consult you if we receive such a request. Any decision we make not to disclose the
response is reviewable by the Information Commissioner and the Information Rights Tribunal.

You can download this Consultation Paper from our website: www.fca.org.uk.

All our publications are available to download from www.fca.org.uk. If you would like to receive this
paper in an alternative format, please call 020 706 0790 or email: publications_graphics@fca.org.
uk or write to: Editorial and Digital team, Financial Conduct Authority, 25 The North Colonnade,
Canary Wharf, London E14 5HS
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INDIVIDUAL ACCOUNTABILITY (No 2) INSTRUMENT 2018

Powers exercised

A. The Financial Conduct Authority makes this instrument in the exercise of the
following powers and related provisions in the Financial Services and Markets Act
2000 (“the Act™):
@ section 59 (Approval for particular arrangements);
(@) section 59AB (Specifying functions as controlled functions: transitional
provision);
(3) section 60 (Applications for approval);
4 section 60A (Vetting candidates by authorised persons);
(5) section 61 (Determination of applications);
(6) section 62A (Changes to responsibilities of senior managers);
(7) section 63ZA (Variation of senior manager’s approval at request of authorised
person);
(8) section 63ZD (Statement of policy relating to conditional approval and
variation);
9) section 63C (Statement of policy);
(10)  section 63E (Certification of employees by authorised persons);
(11) section 63F (Issuing of certificates);
(12) section 64A (Rules of conduct);
(13) section 64C (Requirements for authorised persons to notify regulator of
disciplinary action);
(14) section 69 (Statement of policy);
(15) section 137A (The FCA’s general rules);
(16) section 137T (General supplementary powers);
(17)  section 139A (Power of the FCA to give guidance); and
(18) section 395 (The FCA’s and PRA’s procedures).
B. The rule-making powers listed above are specified for the purpose of section 138G(2)
(Rule-making instruments) of the Act.
Commencement
C. This instrument comes into force on [date].

Amendments to the Handbook

D.

The FCA’s Handbook of rules and guidance is amended in accordance with
paragraphs E, F, G and H of this instrument.

Amendments to the numbering and location of provisions in the Senior Management
Arrangements, Systems and Controls sourcebook (SYSC) and Chapter 10C of the
Supervision Manual (SUP) are set out in the tables in Annex A.
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Except as further amended by paragraphs F and G of this instrument, the provisions in
column B of the tables in Annex A otherwise remain in full force and effect.

F. Cross references throughout the FCA’s Handbook to provisions listed in column A of
the tables in Annex A of this instrument are amended accordingly, but only where
both the existing and revised cross reference is a reference:

@ to a chapter;

(b) to an annex;

(© to a section; or

d) in a form not including any sub-paragraph numbering or lettering after the
letter designating the legal nature of the provision, such as a rule (designated
with an “R”) or guidance (designated with a “G”).

G. The modules of the FCA’s Handbook of rules and guidance listed in column (1)
below (as amended, where applicable, by paragraphs E and F of this instrument) are
amended or, as the case may be, further amended in accordance with the Annexes to
this instrument listed in column (2) below:

1) )
Glossary of definitions Annex B
Senior Management Arrangements, Systems and Controls sourcebook | Annex C
(SYSC)
Code of Conduct (COCON) Annex D
Fit and Proper test for Approved Persons (FIT) Annex E
Supervision manual (SUP) Annex F

H. The Statements of Principle and Code of Practice for Approved Persons (APER)
module of the FCA’s Handbook of rules and guidance is revoked from [date].

[Editor’s note: The second Consultation Paper will consider whether this is to be
retained for some purposes]

. The Fit and Proper test for Approved Persons and Specified significant-harm
functions (FIT) module of the FCA’s Handbook of rules and guidance is renamed the
Fit and Proper test for Employees and Senior Personnel.

Notes

J. In this instrument, the “notes” (indicated by “Editor’s note:” or “Note:”) are intended
for the convenience of the reader and do not form part of the legislative text.

Citation

K. This instrument may be cited as the Individual Accountability (No 2) Instrument
2018.

By order of the Board
[date] 2018
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Annex A

Renumbering and deletions in the Senior Management Arrangements, Systems and
Controls sourcebook (SYSC) and the Supervision manual (SUP)

Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

4.5

Management responsibilities maps for
UK relevant authorised persons

Deleted

Application Application and purpose
(Section heading for 25.1)
4.5.1R 25.1.1R
45.2R 25.1.3R
4.5.3R 25.1.2R
General rule General rule
45.4R 25.2.1R
4.5.5R 25.2.2R

4.5.6G(1) and (2)

25.1.6G(1) and (2)

Specific requirements

Specific requirements

45.7R

25.2.3R

4.5.8R

25.2.4R

Guidance about what should be in a
management responsibilities map

Guidance about what should be in a
management responsibilities map

(Section heading for 25.4)

4.5.9G(1) 25.4.1G
4.5.9G(2) 25.4.2G
4.5.10G 25.4.3G
45.11G 25.4.4G
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

4.5.12G(1) Deleted
4.5.12G(2) 25.4.5G
4.5.12G(3) 25.4.6G
4.5.12G(4) 25.4.7G
4.5.12G(5) 25.4.8G
4.5.12G(6) 25.4.11G
4.5.12G(7) 25.4.9G
4.5.12G(8) 25.4.10G
4.5.12G(9) 25.4.12G
Small firms Small firms
4.5.13G(1) 25.5.14G(1)
4.5.13G(2) 24.3.5G

Single document

Management responsibilities map should be a
single document

4.5.14R 255.1R
4.5.15G(1) to (4) 25.5.2G(1) to (4)
4.5.15G(5) 25.5.3G

Purpose of SYSC 4 Annex 1G (The main
business activities and functions of a relevant
authorised person)

Purpose of SYSC 25 Annex 1G

4.5.16G(1)

Deleted

4.5.16G(2) and (3)

25.7.2G(1) and (2)

4.5.16G(4) 25.7.4G
4.5.16G(5) 25.7.3G
45.17G 25.7.5G
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

Contents of SYSC 4 Annex 1G (The main
business activities and functions of a relevant
authorised person)

Contents of SYSC 25 Annex 1G

4.5.18G 25.7.6G
4.5.19G 25.7.7G
4.5.20G 25.7.8G

Records Management responsibilities maps: Records

(Section heading for 25.8)
4.5.21G 25.8.1G
4.5.22G 25.8.2G
4.6  Management responsibilities maps for Deleted
non-UK relevant authorised persons
Application Deleted
4.6.1R 25.1.4R
4.6.2R Deleted
4.6.3R Deleted
4.6.4G Deleted
Purpose Deleted
4.6.5G(1) Deleted
4.6.5G(2) 25.6.3G
General rule for third-country relevant Deleted
authorised persons

4.6.6R Deleted
4.6.7R Deleted
4.6.8G Deleted
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Renumbering of SYSC

(A) (B)
Old heading and numbering New heading, numbering and deletions
Specific requirements for third-country Deleted
relevant authorised persons
4.6.9R(1) Deleted
4.6.9R(2) 25.1.5R
4.6.10R Deleted
Single document Deleted
4.6.11R Deleted
Guidance about management responsibilities Deleted
maps for a branch maintained by a third-
country relevant authorised person
4.6.12G Deleted
4.6.13G Deleted
4.6.14G Deleted
Management responsibilities maps for EEA Deleted
relevant authorised persons: General rule
4.6.15R Deleted
4.6.16R Deleted
Responsibilities maps for EEA relevant Deleted
authorised persons: purpose
4.6.17G(1) 25.6.2G(1)
4.6.17G(2) 25.6.2G(2)
4.6.17G(3) 25.1.6G(3)
4.6.17G(4) 25.6.2G(4)
Responsibilities maps for EEA relevant Deleted
authorised persons: detailed requirements
4.6.18R Deleted
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

4.6.19R

Deleted

Responsibilities maps for EEA relevant
authorised persons: leaving out information
already supplied

Leaving out information already supplied

4.6.20R 25.6.5R

4.6.21G 25.6.6G

4.6.22G 25.6.7G

4.6.23G 25.6.8G

4.6.24G 25.6.9G

Management responsibilities maps for EEA Deleted
relevant authorised persons: Single document

4.6.25R Deleted

Management responsibilities maps for EEA Deleted
relevant authorised persons: guidance about

what should be included

4.6.26G 25.6.10G

4.6.27G Deleted

4.6.28G Deleted

Management responsibilities maps for small Deleted

branches maintained by non-UK relevant
authorised persons

4.6.29G Deleted

4.7 Senior management responsibilities for Deleted
UK relevant authorised persons: allocation of

responsibilities
Application Application
(Section heading for SYSC 24.1)
4.7.1R 24.1.1R
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

4.7.2R 24.1.3R
4.7.3R 24.1.2R
Purpose of this section Deleted
4.7.4G Deleted

Allocation of FCA-prescribed senior
management responsibilities

Allocation of FCA-prescribed senior
management responsibilities

4.7.5R(1) 24.2.1R
4.7.5R(2) Deleted
4.7.5R(3) Deleted
4.7.5R(4) Deleted
4.7.5R(5) 24.2.3R(1)
4.7.5R(6) 24.2.3R(2)
4.7.5R(7) 24.2.4R
4.7.6R 24.2.5R
4.7.7R 24.2.6R
4.7.8R(1) 26.3.1R
4.7.8R(2) 26.4.2R
4.7.8R(3) 26.3.4R
4.7.9G Deleted
4.7.10G Deleted
Meaning of overall responsibility Deleted
4.7.11G 26.7.2G
4.7.12G 26.6.7G
4.7.13G 26.7.4G
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Renumbering of SYSC

(A) (B)
Old heading and numbering New heading, numbering and deletions
4.7.14G 26.7.5G
4.7.15G Deleted
4.7.16G Deleted
4.7.17G Deleted
4.7.18G 26.4.5G

Who functions should be allocated to

Who prescribed responsibilities should be
allocated to

(Section heading for 24.3)

4.7.19G Deleted
4.7.20G Deleted
4.7.21G(1) Deleted
4.7.21G(2) 26.9.1G
4.7.22G Deleted
4.7.23G 26.9.4G
4.7.24G(1) 24.3.2G
4.7.24G(2) 24.3.3G(1)
4.7.24G(3) 24.3.1G
4.7.24G(4) Deleted
4.7.24G(5) 24.3.4G

Dividing and sharing management functions
between different people

Dividing and sharing management functions
between different people

4.7.25G(1) 24.3.7G
4.7.25G(2) 24.3.8G
4.7.26G 24.3.9G
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

4.7.27G 24.3.10G
4.7.28G 24.3.11G
4.7.29G 24.3.12G
Allocation of responsibilities and territorial Allocation of responsibilities and territorial
scope scope
4.7.30G 24.3.13G

Group management arrangements and
outsourcing

Group management arrangements and
outsourcing

(Section heading for 26.10)

4.7.31G 26.10.1G
4.7.32G 26.10.3G
4.7.33G Deleted
4.7.34G 26.10.2G

Link between the senior management regime
and this section

Link between designated senior management
functions and this chapter

4.7.35G Deleted
4.7.36G 26.11.1G(1) to (3)

Link between SYSC 4 Annex 1G and this Link between SYSC 25 Annex 1G and this
section chapter
4.7.37G 26.11.2G
4.7.38G 26.11.3G

4.8  Senior management responsibilities Deleted

for third-country relevant authorised persons:
allocation of responsibilities

4.8.1R Deleted
4.8.2R 26.1.5R
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

4.8.3R 26.1.4R
4.8.4R 26.1.2R
Purpose Purpose
(Section heading for SYSC 26.2)
4.8.5G 26.2.1G
Allocation of FCA-prescribed senior Deleted
management responsibilities for third-
country relevant authorised persons

4.8.6R Deleted
4.8.7R Deleted

4.8.8G 24.3.14G
4.8.9R Deleted
Local responsibility for a branch’s activities, Deleted

business areas and management functions
4.8.10R(1) to (3) 26.3.2R(1) to (3)

4.8.10R(4) 26.3.3R
4.8.10R(5) Deleted
4.8.10R(6) 26.4.3R
4.8.10R(7) Deleted

4.8.11G(2) 26.6.4G(1)

4.8.11G(3) 26.6.4G(2)
4.8.11G(1), (4), (5) and (6) Deleted
Meaning of local responsibility: general Deleted
4.8.12G 26.6.6G
4.8.13G(1) Deleted
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

4.8.13G(2) 26.4.4G

4.8.14G Deleted

Meaning of local responsibility in SYSC Deleted

4.8.10R(1): overall responsibility

4.8.15G Deleted

4.8.16G Deleted

4.8.17G 26.7.3G

4.8.18G 26.7.6G

4.8.19G Deleted

Meaning of local responsibility in SYSC Deleted
4.8.10R(2)

4.8.20G(1) 26.8.1G

4.8.20G(3) 26.8.2G

4.8.20G(2) and (4) Deleted

Who functions should be allocated to

Who functions should be allocated to
(Section heading for SYSC 26.9)

4.8.21G Deleted
4.8.22G 26.9.2G
4.8.23G Deleted
4.8.24G Deleted
4.8.25G Deleted
4.8.26G 26.8.4G
Setting overall strategy for a branch Branches: Setting overall strategy for a

branch

4.8.27G 26.8.3G
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

Not giving too much responsibility to one

Not giving too much responsibility to one

individual individual
4.8.28G(1) to (4) Deleted
4.8.28G(5) 26.9.5G
Group arrangements and outsourcing Deleted
4.8.29G Deleted
Allocation of responsibility for transactions | Allocation of responsibility for transactions
in branches
4.8.30G 26.5.3G
Application of SYSC 4.7 to branches Deleted
maintained by third-country relevant
authorised persons
4.8.31R Deleted
Link between the senior management regime Deleted
and this section
4.8.32G Deleted
4.8.33G(1) Deleted
4.8.33G(2) 26.11.1G(4)
4.8.34G 26.11.1G(5)
Link between SYSC 4 Annex 1G and this Deleted
section
4.8.35G Deleted

4.9 Handover procedures and material

Handover procedures and material
(Section heading for 25.9)

Application

Application

4.9.1R(1)

25.9.1R
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Renumbering of SYSC

(A) (B)
Old heading and numbering New heading, numbering and deletions
4.9.1R(2) 25.9.2R
49.2R Deleted
4.9.3R Deleted

Rules about handover material

Rules about handover material

4.9.4R 25.9.4R
4.9.5R 25.9.5R
4.9.6G 25.9.6G
4.9.7G 25.9.7G

Handover arrangements and certificates

Handover arrangements and certificates

4.9.8G

25.9.8G

Application of this section to other parts of a
firm’s management

Application of this section to other parts of a
firm’s management

4.9.9G

25.9.9G

4 Annex 1G The main business activities and
functions of a relevant authorised person

25 Annex 1G Examples of the business
activities and functions of an SMCR firm

5.2 Certification regime

Senior managers and certification regime:
Certification regime

(Chapter heading for 27)

Application Application and purpose
(Section heading for 27.1)
5.2.1R 27.1.1R
5.2.2G 27.1.2G
Purpose Purpose
5.2.3G 27.1.4G

General requirements

Basic requirements
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Renumbering of SYSC

(A) (B)
Old heading and numbering New heading, numbering and deletions
5.2.4G 27.2.3G
5.2.5G 27.2.2G
Fitness to act Fitness to act
5.2.6G 27.2.4G
5.2.7G 27.2.5G
5.2.8G 27.2.6G
5.2.9G 27.2.7G
5.2.10G 27.2.8G
Issuing and renewing certificates Issuing and renewing certificates
5.2.11G 27.2.9G
5.2.12G 27.2.10G
5.2.13G 27.2.11G
5.2.14G 27.2.12G
5.2.15G 27.2.13G
5.2.16G(1) 27.2.14G(1)
5.2.16G(2) 27.2.14G(4)
5.2.16G(3) 27.2.14G(5)
5.2.17G(1) 27.2.15G(1) and 27.2.15G(2)
5.2.17G(2) 27.2.15G(3)
5.2.17G(3) 27.2.15G(4)
5.2.17AG 27.2.16G
Scope: general requirements General requirements
5.2.18R 27.6.1R
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Renumbering of SYSC

(A) (B)

Old heading and numbering New heading, numbering and deletions
Scope: territorial scope Deleted
5.2.19R 27.3.1R
5.2.20G 27.3.2G
5.2.20AG 27.3.3G

Scope: employees Employees

5.2.21G 27.4.1G
5.2.22G 27.4.2G

Scope: effect of PRA requirements

Effect of PRA requirements

5.2.23G 27.4.3G
Scope: exclusions Exclusions
5.2.24G 27.4.4G
5.2.25R 27.4.5R
5.2.26R 27.4.6R

Scope: emergency appointments

Emergency appointments

5.2.27R 27.5.1R
5.2.28G 27.5.2G
Scope: temporary UK role (the 30-day rule) Temporary UK role (the 30-day rule)

5.2.28AR 27.5.3R

5.2.28BG 27.5.4G

5.2.28C(1)G 27.5.5G

5.2.28C(2)G 27.5.6G

Scope: FCA-specified significant-harm FCA-specified significant-harm functions

functions

5.2.29R 27.6.2R

Page 16 of 312




FCA 2018/XX

Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

5.2.30R

27.6.3R

5.2.31G

27.6.4G

CASS oversight function

CASS oversight function

5.2.32R 27.7.1R
5.2.32AR 27.7.2G
Benchmark submission and administration Benchmark submission and administration
function function
5.2.33R 27.7.3R

Proprietary trader function

Proprietary trader function

5.2.34R

27.7.4R

Significant management function

Significant management function

5.2.35R 27.7.5R
5.2.36G 27.7.6G
5.2.37G 27.7.9G
5.2.38G 27.7.10G

Functions requiring qualifications

Functions requiring qualifications

5.2.39R

27.7.11R

5.2.40G

27.7.12G

Managers of certification employees

Managers of certification employees

5.2.41R

27.7.13R

Material risk takers

Material risk takers

5.2.42R

Deleted

5.2.43G

Deleted

Client-dealing function

Client-dealing function
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Renumbering of SYSC

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

5.2.44R 27.7.18R
5.2.45R 27.7.19R
5.2.46G 27.7.20G
5.247G 27.71.21G
5.2.48G 27.7.22G

Algorithmic trading function

Algorithmic trading function

5.2.49R 27.7.23R
5.2.50R 27.7.24R
5.2.51G 217.7.25G
5.2.52G 27.7.26G
5.2.53G 27.71.21G
5.2.54G 27.7.28G
5.2.55G 27.7.29G
5.2.56G 27.7.30G
5.2.57G 27.7.31G

5 Annex 1G Examples of how the temporary
UK role rule in SYSC 5.2.28A (the 30-day
rule) works

27 Annex 1G Examples of how the
temporary UK role rule in SYSC 5.2.28AR
(the 30-day rule) works

Renumbering in SUP 10C

(A)
Old heading and numbering

(B)

New heading, numbering and deletions

Chairman of the nomination committee
function (SMF13)

Chairman of the nomination committee
function (SMF13)

10C.5.2R

10C.5A.2R
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Renumbering in SUP 10C

(A) (B)
Old heading and numbering New heading, numbering and deletions
10C.5.3G 10C.5A.3G
10C.5.4G 10C.5A.4G
Non-executive directors Non-executive directors
10C.5.6G 10C.5A.1G
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Annex B
Amendments to the Glossary of definitions

In this Annex, underlining indicates new text and striking through indicates deleted text,
unless otherwise stated.

Insert the following new definitions in the appropriate alphabetical position. The text is not
underlined.

chairman of the audit ~ FCA controlled function SMF11 in the table of FCA-designated

committee function senior management functions, described more fully in SUP
10C.5A.8R.

chairman of the FCA controlled function SMF12 in the table of FCA-designated

remuneration senior management functions, described more fully in SUP

committee function 10C.5A.10R.

chairman of the risk FCA controlled function SMF10 in the table of FCA-designated

committee function senior management functions, described more fully in SUP
10C.5A.6R.

chairman function FCA controlled function SMF9 in the table of FCA-designated
senior management functions, described more fully in SUP
10C.5A.5R.

chief finance officer FCA controlled function SMF2 in the table of FCA-designated

function senior management functions, described more fully in SUP
10C.6A.3R.

chief operations FCA controlled function SMF24 in the table of FCA-designated

function senior management functions, described more fully in SUP
10C.6B.1R.

chief risk officer FCA controlled function SMF4 in the table of FCA-designated

function senior management functions, described more fully in SUP
10C.6A.4R.

compliance any of the following requirements:

requirements for

SMCR firms

@) SYSC 3.2.8R (The compliance function);
(b) SYSC 6.1 (Compliance);
(©) article 22 of the MiFID Org Regulation (Compliance);

(d) article 22 of the MiFID Org Regulation (as applied in
accordance with SYSC 1 Annex 1 2.8AR, SYSC 1 Annex 1
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conduct risk oversight
(LlIoyd’s) function

core SMCR firm

EEA SMCR dual
regulated banking
sector firm

EEA core SMCR firm

EEA SMCR firm

enhanced scope SMCR
firm
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3.2-AR, SYSC 1 Annex 1 3.2-BR, SYSC 1 Annex 1 3.2CR
and SYSC 1 Annex 1 3.3R); or

e) article 61 of the AIFMD level 2 regulation (Permanent
compliance function).

FCA controlled function SMF23b in the table of FCA-designated
senior management functions, described more fully in SUP
10C.6.6R.

a firm identified as a core SMCR firm in the decision tree in SYSC
23 Annex 1 (Definition of SMCR firm and different types of SMCR
firms)

an incoming EEA firm or incoming Treaty firm that meets the
following conditions:

@ it has a branch in the United Kingdom;

(b) it does not have permission for effecting contracts of
insurance or carrying out contracts of insurance; and

(©) it meets one of the following conditions:

(i) it is a credit institution which has a permission under
Part 4A, Schedule 3 or Schedule 4 of the Act that
includes accepting deposits; or

(i) it meets all the following conditions:
(A)  the institution is an investment firm;

(B) it has a permission under Part 4A, Schedule 3
or Schedule 4 of the Act that covers dealing
in investments as principal; and

(C)  when carried on by it, that activity is a PRA-
regulated activity.

a core SMCR firm that is an incoming EEA firm or incoming Treaty
firm.

an SMCR firm that is an incoming EEA firm or incoming Treaty
firm.

a firm identified as an enhanced scope SMCR firm in the decision
tree in SYSC 23 Annex 1 (Definition of SMCR firm and different
types of SMCR firms).

FCA controlled function SMF3 in the table of FCA-designated
senior management functions, described more fully in SUP
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10C.5.1R to 10C.5.9R.

FCA controlled function SMF7 in the table of FCA-designated
senior management functions, described more fully in SUP
10C.5B.1R.

FCA controlled function SMF5 in the table of FCA-designated
senior management functions, described more fully in SUP
10C.6A.6R.

FCA controlled function SMF19 in the table of FCA-designated
senior management functions, described more fully in SUP
10C.5.15R.

any of the following requirements:

@ SYSC 3 (Systems and controls) insofar as it relates to
internal audit;

(b)  SYSC 6.2 (Internal audit);
(©) article 24 of the MiFID Org Regulation (Internal audit);

(d) article 24 of the MiFID Org Regulation (Internal audit) (as
applied in accordance with SYSC 1 Annex 1 2.8AR, SYSC 1
Annex 1 3.2-AR, SYSC 1 Annex 1 3.2-BR, SYSC 1 Annex 1
3.2CR and SYSC 1 Annex 1 3.3R); or

(e) article 62 of the AIFMD level 2 regulation (Permanent
internal audit function).

a firm identified as a limited scope core SMCR firm in the decision
tree in SYSC 23 Annex 1 (Definition of SMCR firm and different
types of SMCR firms).

FCA controlled function SMF29 in the table of FCA-designated
senior management functions, described more fully in SUP
10C.6.4R.

(in relation to a firm) a board director of the firm who meets the
following conditions:

(@ they are not an SMF manager of the firm; and

(b) the firm is required to assess their fitness and propriety
under the competent employee rule, any directly applicable
EU legislation or any other requirement of the regulatory
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system.

a core SMCR firm that is an overseas firm.

an SMCR firm that is an overseas firm.

any of the following requirements:

@ SYSC 3 (Systems and Controls) insofar as it relates to risk
controls;

(b)  SYSC7.1.6R, SYSC 7.1.21R and SYSC 7.1.22R;
(©) COLL 6.11 (Risk control and internal reporting);
(d) article 23 of the MiFID Org Regulation (Risk management);

e) article 23(2) of the MiFID Org Regulation (as applied in
accordance with SYSC 1 Annex 1 2.8AR, SYSC 1 Annex 1
3.2-AR, SYSC 1 Annex 1 3.2-BR, SYSC 1 Annex 1 3.2CR
and SYSC 1 Annex 1 3.3R); or

)] articles 38 to 45 of the AIFMD level 2 regulation (Risk
management).

FCA controlled function SMF14 in the table of FCA-designated
senior management functions, described more fully in SUP
10C.5A.14R.

any of the following:

@ a UK SMCR dual regulated banking sector firm;
(b) an EEA SMCR dual regulated banking sector firm; or
(©) a third-country SMCR dual regulated banking sector firm.

any of the following:

@) regulated activities;

(b)  anactivity carried on in connection with a regulated activity
(whether current, past or contemplated);

(©) an activity held out as being for the purposes of a regulated
activity (whether current, past or contemplated);
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activities that constitute dealing in investments as principal,
disregarding the exclusion in article 15 of the Regulated
Activities Order (Absence of holding out etc); or

activities listed in points 2 to 15 of Annex | to the CRD (List
of activities subject to mutual recognition).

a firm identified as an SMCR firm in the decision tree in SYSC 23
Annex 1 (Definition of SMCR firm and different types of SMCR

firms)

the table of FCA-designated senior management functions in SUP
10C.4.3R.

a non-UK institution other than an incoming firm that meets the
following conditions:

(@)
(b)

(©)

it has a branch in the United Kingdom;

it is not an institution that has permission for effecting
contracts of insurance or carrying out contracts of
insurance; and

it meets one of the following conditions:

(i) it is a credit institution which has a Part 4A
permission that includes accepting deposits; or

(i) it meets all the following conditions:
(A)  the institution is an investment firm;

(B) its Part 4A permission covers dealing in
investments as principal; and

(C)  when carried on by it, that activity is a PRA-
regulated activity.

an institution that meets the following conditions:

(@)

(b)

(©)

it is incorporated in, or formed under the law of any part of,
the United Kingdom;

it does not have permission for effecting contracts of
insurance or carrying out contracts of insurance;

it meets one of the following conditions:
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(1) its Part 4A permission includes accepting deposits;
or

(i) it meets all the following conditions:
(A)  the institution is an investment firm; and

(B)  its Part 4A permission covers dealing in
investments as principal; and

(C)  when carried on by it, that activity is a PRA-
regulated activity.

a core SMCR firm that is a UK domestic firm.
@ a UK SMCR dual regulated banking sector firm; or

(b) any other SMCR firm that is a UK domestic firm.

Amend the following definitions as shown.

certification employee

ehair chairman of the
nomination committee
function

ehair chairman of the
with-profits committee
function

chief executive
function

(as described in more detail in section 63E(1) of the Act
(Certification of employees by relevant authorised person)) an
employee (as defined) of a+relevant an authorised person who has a
valid certificate issued by that relevant authorised person.

This definition is not relevant to a firm that is not an SMCR firm.

& Horarelevantauthorised-person) FCA controlled function
SMF13 |n Part 1 of the table—m%UP—lO@—él%R—GFableef

authorisedpersons) table of FCA-designated senior

management functions, described more fully in SUP
10C.5A.2R; .

ble of FCA led functions. described fully i

{forcertain-Selveney-H-firms) FCA controlled function GF2b
SMF15 in Rart2-of the table of FGA-controlled FCA-designated

senior management functions, described more fully in SUP
10A-6-15BR SUP 10C.5A.12R to SUP 10C.5A.13R.

FCA controlled function €F3 SMF1 in RPart-1-and-Part2-of the table
of FGA—controlled FCA-designated senior management functions,
described more fully in SURP-18A-6-17R SUP 10C.5.12R.

Page 25 of 312



compliance oversight
function

controlled function

EEA branch senior
manager function

employee

FCA 2018/XX

&)  {errelevantautherised-persons) FCA controlled function
SMF16 in Part-1-of the table-ir-SUP-10C-43R(Fable-of
FCA-controled-functionsforrelevant-authorised-persens)

table of FCA-designated senior management functions,

described more fully in SUP 10C.6.1R. ;-and
(Ie'l etlleﬁlllumsl)ll GF’ ' GGIIEI8||ed||IHIIIGFEI9II G. l 1g’ 'l” I a_llts J:l

a function, relating to the carrying on of a regulated activity by a
firm, which is specified by:

@) either the FCA in:

U

(i

(for relevant authorised persons) the tables in SUP
relevantauthorisedpersons) table of FCA-designated

senior management functions; or

{or-otherfirms)the table of FCA controled

(b) the PRAIN:

(i)

(i)

(for relevantautherisedpersons CRR firms, credit

unions and third country CRR firms (as defined in
the PRA Rulebook)) the part of the PRA’srulebook
PRA Rulebook titled ‘Senior Management

Functions’-which-specifies-controled-funetions); or

(for Solvency Il firms including large non-directive
insurers, and for small non-directive insurers) the
Senior Insurance Management Functions parts of the
PRA Rulebeok: Rulebook applicable to Solvency Il
Firms and Non-Solvency Il Firms; ef

of

under section 59 of the Act (Approval for particular arrangements).

FCA controlled function SMF21 in Rart-2-6f the table-ir-SUP
autherisedpersons) table of FCA-designated senior management
functions, described more fully in SUP 10C.8.4R.

(3) (for the purposes of SYSC-5-2{Certificationregime) SYSC

27 (Senior management and certification regime:

Certification regime) and the definition of certification
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employee) has the meaning in section 63E(9) of the Act
(Certification of employees by relevant authorised persons)
which, in summary, says an employee of a person (the
“employer”) includes a reference to a person who:

(for the purposes of SYSC 22 (Regulatory references)) has
the same meaning as in (3) and, in addition, includes a
person who:

(©)

(iii)  aperson who performs a function of that
group member under an arrangement entered
into by the group member or a contractor of
the group member; or

(d) isaboard director of a person (the “employer”) who
is not an SMF manager or certification employee of

that person.

a controlled function which is specified by the FCA under section
59 of the Act (Approval for particular arrangements) in:

)

®)

§ | horised ) the tables |
cnetions for rel horised )
Horotherfirms) the table of FCA-centroHed FCA-
designated senior management functions.

any of the fellewing FCA controlled functions labelled as FCA
governing functions in the table of FCA-designated senior

management functions. :

)
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@) (forother firms and appointed ives:

@ : horiced L iilitios

(b}  (for third-country relevant authorised persons) the
responsibilities in S¥SC4-8:9R SYSC 24.2.6R (Table: FCA-

prescribed senior management responsibilities ferthird-

countryrelevant-authorised-persens).

any of the fellewing FCA controlled functions labelled as FCA
required functions in the table of FCA-designated senior
management functions. :

&  {orrelevantauthorisedpersons) - FCA-controled-functions

®B)  (for other firms llod functi :

the part of the Handbook in High Level Standards which has the

title the Fit and Proper test for Approved-Personsand-Specified
signtficant-harm-funetions Employees and Senior Personnel.

the doeument document describing the management arrangements
of arelevant-autherisedpersen certain SMCR firms required by
SY¥YSC-4.5.4R,-SY¥YSC4.6-:6R0rSYSC4.6-15R SYSC 25 (Senior
management and certification regime: Management responsibilities
maps and handover procedures and material).

& {forrelevantauthorisedpersens) FCA controlled function
SMF17 in Parts+to-3-of the table-in- SUP-10C-4.3R (Table
of FCA-desighated-senior-management-functionsfor
relevantauthorisedpersons) table of FCA-designated senior

management functions, described more fully in SUP
10C.6.2R. +and

(Ie'l etlleF||I|||||s|)|I SF’ ' GGIIEIG||EE|I|IHIIIGFEIGII .gl 11, 'I“l a_llts il
FCA controlled function SMF22 in Part-3-of the table-in-SUPR

10C-4-3R(Fable-of FCA-controHed-functions-forrelevant
autherisedpersons) table of FCA-designated senior management
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functions, described more fully in SUP 10C.8.1R.

FCA controlled function SMF18 in Part-1-of the table-in-SUP
forrelevant-authorised-persons) table of FCA-designated senior

management functions, described more fully in SUP 10C.7.1R.

FCA controlled function €F4 SMF27 in Part-1-of the table of FCA
controled FCA-designated senior management functions, described
more fully in SUP-10A6:23Rte-SUP-10A6:27R SUP 10C.5.16R
to SUP 10C.5.20R.

a controlled function which is specified by the PRA under section
59 of the Act (Approval for particular arrangements) in:

1) (for relevantauthorised-persons CRR firms, credit

unions and third country CRR firms (as defined in
the PRA Rulebook)) the part of the PRA’s+uleboek
PRA Rulebook titled ‘Senior Management
Functions’- ;or

@) (for Solvency Il firms including large non-directive
insurers, and for small non-directive insurers) the
Senior Insurance Management Functions parts of the
PRA Rulebeok: Rulebook applicable to Solvency Il
Firms and Non-Solvency Il Firms. ;e

)  {deletedf:

one of the functions described as:

(1) (for CRR firms, credit unions and third country CRR firms
(as defined in the PRA Rulebook)):

@ a ‘prescribed responsibility’” in Chapter 4; o¢

(b) a ‘small firm prescribed responsibility’ in Chapter 5;
or

©) a ‘UK branch prescribed responsibility:” in Chapter
6:

of the part of the PRA’s-rulebeek PRA Rulebook called
Allocation of Responsibilities;

(2)  (for firms covered by the Insurance - Allocation of
Responsibilities and Large Non-Solvency Il Firms —
Allocation of Responsibilities parts of the PRA Rulebook) an
SIMR prescribed responsibility as defined in those parts;
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and

(3)  (forfirms covered by the Non-solvency Il Firms - Allocation
of Responsibilities part of the PRA Rulebook) a small non-
directive insurer prescribed responsibility as defined in that

part.

has the meaning in section 61(1)(b) of the Act (Determination of
applications) which, in summary, is an application for approval to
perform a designated senior management function in relation to the
carrying on of a regulated activity by arelevant an authorised
person.

This definition is not relevant to a firm that is not an SMCR firm.

(in COCON) a person who:

@ comes within row (1) of the table in COCON 1.1.2R (an
SMF manager);

(b)  comes within row (2) of the table in COCON 1.1.2R (an
employee of arelevant-authorised-persen an SMCR firm

who performs the function of an SMF manager; or

(©) meets-the-fellowing-conditions: [deleted]
a) I ithi 7) of the table

Q@ led functionisa sianificantin]

(d)  anon-executive director who comes within row (8) of the
table in COCON 1.1.2R (a board standard-non-executive

director of a relevant-autherised-person;a-Selvency-H-firm

(including a large non-directive insurer) or a small non-
directive-insurer UK SMCR firm).

a function defined in section 63E(5) of the Act (Certification of
employees by relevant authorised persons) which is, in summary (in
relation to the carrying on of a regulated activity by arelevant an
authorised person), a function that meets the following conditions:

@ it requires the person performing it to be involved in one or
more aspects of the relevant authorised person's affairs, so
far as relating to the activity; and
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(b) those aspects involve, or might involve, a risk of significant
harm to the relevant authorised person or to anyone who is
using, or who is or may be contemplating using, any of the
services provided by the relevant authorised person.

This definition is not relevant to a firm that is not an SMCR firm.

SMF manager (in relation to arelevant-autherised-persen an SMCR firm) a person

who has approval under section 59 of the Act (Approval for
particular arrangements) to perform a designated senior
management function in relation to the carrying on by that relevant

authorised-person SMCR firm of a regulated activity.

Solvency Il firm a firm which is any of:

) in SUP TP 7 and SUP TP 8, SYSC, COCON, ARER; SUP
10A SUP 10C and DEPP only, a large non-directive
insurer;

staff being assessed (in FIT and in relation to arelevantautherised-person: an SMCR

under FIT firm) those persons set out in FIT 1.1.1G(4) to (9).
@)  the followi I . ic bei v

Delete the following definitions. The text is not shown struck through.

APER the part of the Handbook in High Level Standards which has the
title Statements of Principle and Code of Practice for Approved
Persons.

apportionment and FCA controlled function CF8 in Parts 1 and Part 2 of the table of

oversight function FCA controlled functions, described more fully in SUP 10A.7.1R.
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an incoming firm which is a relevant authorised person in
accordance with article 2 of the Financial Services and Markets Act
2000 (Relevant Authorised Persons) Order 2015 which, in
summary, is an incoming EEA firm or incoming Treaty firm that
meets the following conditions:

@ it has a branch in the United Kingdom;

(b) it does not have permission for effecting contracts of
insurance or carrying out contracts of insurance; and

(©) it meets one of the following conditions:

(i) it is a credit institution which has a permission under
Part 4A, Schedule 3 or Schedule 4 of the Act that
includes accepting deposits; or

(i) it meets all the following conditions:
(A)  the institution is an investment firm;

(B) it has a permission under Part 4A, Schedule 3
or Schedule 4 of the Act that covers dealing
in investments as principal; and

(C)  when carried on by it, that activity is a PRA-
regulated activity.

for the purpose of SYSC 22 (Regulatory references):

@ a relevant authorised person;
(b) a Solvency Il firm; or
(©) a large non-directive insurer.

FCA controlled function CF2 in Part 1 of the table of FCA
controlled functions, described more fully in SUP 10A.6.12R and
SUP 10A.6.13R.

@ an EEA relevant authorised person; or
(b)  athird-country relevant authorised person.

a “UK branch prescribed responsibility” in Chapter 6 of the part of
the PRA’s rulebook called Allocation of Responsibilities.
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@ an EEA relevant authorised person; or

(b) a third country relevant authorised person; or
(©) a UK relevant authorised person.

FCA controlled function CF28 in Part 1 and, for a Solvency Il firm
which is a third-country insurance or reinsurance undertaking or an
insurance special purpose vehicle, Part 2 of the table of FCA
controlled functions, described more fully in SUP 10A.8.1R and
SUP 10A.8.1AR.

a non-UK institution other than an incoming firm which is a
relevant authorised person in accordance with article 2 of the
Financial Services and Markets Act 2000 (Relevant Authorised
Persons) Order 2015 which, in summary, is a non-UK institution
other than an incoming firm that meets the following conditions:

@) it has a branch in the United Kingdom;

(b) it is not an institution that has permission for effecting
contracts of insurance or carrying out contracts of
insurance; and

(©) it meets one of the following conditions:

(i) it is a credit institution which has a Part 4A
permission that includes accepting deposits; or

(i) it meets all the following conditions:
(A)  the institution is an investment firm;

(B) its Part 4A permission covers dealing in
investments as principal; and

(C)  when carried on by it, that activity is a PRA-
regulated activity.

has the meaning in section 71A of the Act (‘relevant authorised
person’) which, in summary, is an institution that meets the
following conditions:

@ it is incorporated in, or formed under the law of any part of,
the United Kingdom;

(b) it does not have permission for effecting contracts of
insurance or carrying out contracts of insurance; and

(©) it meets one of the following conditions:

Page 33 of 312



(i)

(i)

FCA 2018/XX

its Part 4A permission includes accepting deposits;
or

it meets all the following conditions:
(A)  the institution is an investment firm; and

(B)  its Part 4A permission covers dealing in
investments as principal; and

(C)  when carried on by it, that activity is a PRA-
regulated activity.
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Annex C

Amendments to the Senior Management Arrangements, Systems and Controls

sourcebook (SYSC)

In this Annex, underlining indicates new text and striking through indicates deleted text,

unless otherwise stated.

3 Systems and Gentrels controls

3.2 Areas covered by systems and controls

The compliance function

3.2.8 R

(1)

)

A firm which-carries-on-desighated-investment-business-with-or-for
retat-clients-or-professional-clients must allocate to a director or

senior manager the function of:

@) having responsibility for oversight of the firm’s compliance;
and

(b) reporting to the governing body in respect of that
responsibility.

In (1) "compliance™ means compliance with therues-r the firm’s
obligations under the requlatory system in relation to which the FCA
has responsibility. «

{6y  CASS{Client-Assets)

SUP-10A-#8R SUP 10C.6.1R uses SYSC 3.2.8R to describe the
controlled function, known as the compliance oversight function, of
acting in the capacity of a director or senior manager to whom this
function is allocated.
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Conduct risk oversight (Lloyd’s) function

3.2.9A R Inrelation to business done at Lloyd’s, the Society must allocate to a
director or senior manager the function of having responsibility for
overseeing the conduct of business standards required of managing agents
for which the Society has responsibility.

In the text shown amended below, “Editor’s notes’ are included for the benefit of the reader
and do not form part of the legislative text. The text of provisions marked only as “deleted’ is
not shown struck through elsewhere in the instrument.

4.5

45.1 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.1.1R]

45.2 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.1.3R

453 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.1.2R]

Generalrule

454 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.2.1R]

455 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.2.2R]

4.5.6 G (1 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.1.6G(1)]

@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.1.6G(2)]

. ,

457 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.2.3R]

45.8 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.2.4R]

Page 36 of 312



45.9

45.10

4511

45.12

4.5.13

45.14
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G (1 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.1G]
@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.2G]
G  [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.4.3G]
G  [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.4.4G]
G (1 [deleted]
@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.5G]
3 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.6G]
4 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.7G]
%) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.8G]
(6) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.11G]
(7) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.9G]
(8) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.10G]
€)] [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.4.12G]
SwaH-firms
G (1 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.5.14G(1)]
(@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.3.5G]
Single document
R  [deleted] [Editor’s note: The text of this provision has been moved to SYSC

25.5.1R]
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4.5.15

4.5.16

45.17

4.5.18

4.5.19

4.5.20

4521
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G (1 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.5.2G(1)]

@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.5.2G(2)]

3 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.5.2G(3)]

4 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.5.2G(4)]

%) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.5.3G]

: T i busi - | functi :
relevant authorised person)
G @ [deleted]

(@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.7.2G(1)]

(3) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.7.2G(2)]

4) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.7.4G]

(5) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.7.3G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.7.5G]

: T in busi . £ ) :

relevantautherised-person)

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.7.6G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
5.7.7G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.7.8G]

Records

N

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.8.1G]
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45.22 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC

25.8.2G]

4.6

46.1 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.1.4R]

R [deleted]
46.3 R [deleted]

G [deleted]
Purpose
465 G (1) [deleted]

@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.6.3G]

Lrule for third I horised
R [deleted]
4.6.7 R [deleted]
G  [deleted]
i ) cor third I horised
4.6.9 R (1) [deleted]

@) [deleted] [Editor’s note: The text of this provision has been moved

4.6.2

4.6.4

4.6.6

4.6.8

to SYSC 25.1.5R]
4.6.10 R [deleted]
Single document

46.11 R [deleted]

4.6.12

G  [deleted]
4.6.13 G  [deleted]
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4.6.14

4.6.15

4.6.16

4.6.17

4.6.18

4.6.19

4.6.20

4.6.21

4.6.22

4.6.23

4.6.24

4.6.25

FCA 2018/XX

[deleted]

[deleted]
[deleted]

1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.6.2G(1)]

@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.6.2G(2)]

3 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.1.6G(3)]

4 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.6.2G(4)]

[deleted]
[deleted]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.6.5R]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
5.6.6G]
7

N

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

5.6.7G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.6.8G

N

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

[deleted]
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4.6.26 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.6.10G]

G  [deleted]
4.6.28 G  [deleted]

4.6.27

4.6.29 G  [deleted]

4.7

471 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
24.1.1R]

4.7.2 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
24.1.3R

4.7.3 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
24.1.2R]

 thi )
47.4 G  [deleted]
I ) : ibed seni ibilit

4.7.5 R (1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.2.1R]

2 [deleted]
(3) [deleted]
4 [deleted]

(5) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.2.3R(1)]

(6) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.2.3R(2)]
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4.7.6

4.1.7

4.7.8

4.7.9

4.7.10

4.7.11

4.7.12

4.7.13

4.7.14

4.7.15
4.7.16
4.7.17

4.7.18

4.7.19

FCA 2018/XX

(7) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.2.4R]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

24.2.5R]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

24.2.6R]

" ) : " ibilin § - ivities_busi I
management functions

R

G
G

1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.3.1R]

@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.4.2R]

~

3) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.3.4R]

[deleted]
[deleted]

e of 0 il

G

O O O o

[deleted] [Editor’s note: The text of this provision has been moved to
SYSC 26.7.2G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
6.6.7G

[

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

N
o
~
= S
Q)

ed] [Editor’s note: The text of this provision has been moved to SYSC
G

dele
6.7.

—

N
a1

deleted

deleted

1

deleted

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
6.4.5R

}E

deleted

[
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4.7.20

4.7.21

4.7.22

4.7.23

4.7.24

4.7.25

4.7.26

4.7.27

4.7.28

4.7.29

4.7.30

FCA 2018/XX

G  [deleted]
G (1 [deleted]

@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.9.1G]

G  [deleted]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.9.4G]

G (1 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.3.2G]

(@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.3.3G(1)]

(3) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.3.1G]

4) [deleted]

%) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.3.4G]

G (1 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.3.7G]

(@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 24.3.8G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
24.3.9G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
24.3.10G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
24.3.11G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
23.1.12G]

location.of it Lirritorial |

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
24.3.13G]

Group-managementarrangements-and-outseureing
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4.7.31

4.7.32

4.7.33

4.7.34

4.7.35

4.7.36

4.7.37

4.7.38

4.8

48.1

4.8.2

4.8.3

4.8.4

4.8.5

4.8.6

FCA 2018/XX

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

26.10.1G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

26.10.3G]
[deleted]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.10.2G]

o I : : Libis socti

G
G

[deleted]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.11.1G(1) to (3)]

Link/ SVSC 4/ LG and.thi .

G

G

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

26.11.2G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

26.11.3G]

R [deleted]

R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.1.5R]

R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.1.4R]

R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.1.2R

Purpose

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC

26.2.1G]

[deleted]
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4.8.7

4.8.8

4.8.9

4.8.10

48.11

4.8.12

4.8.13

R

G

R

[deleted]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

FCA 2018/XX

24.3.14G]
[deleted]

R (1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.3.2R(1)]
@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.3.2R(2)]
3 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.3.2R(3)]
4 [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.6.3R]
%) [deleted]
(6) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.4.3R]
(7) [deleted]
G @ [deleted]
(@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.6.4G(1)]
(3) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.6.4G(2)]
4) [deleted]
5) [deleted]
(6) [deleted]
G  [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.6.6G]
G (1 [deleted]
@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.4.4G]
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4.8.14

4.8.15
4.8.16

4.8.17

4.8.18

4.8.19

4.8.20

48.21

4.8.22

4.8.23

4.8.24
4.8.25

4.8.26

4.8.27

G

FCA 2018/XX

[deleted]

G

[deleted]
[deleted]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

N

6.7.3G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
6.7.6G

[deleted]

N

i of local ilit 810R(2

G

1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.8.1G]

2 [deleted]

(3) [deleted] [Editor’s note: The text of this provision has been moved

to SYSC 26.8.2G]
4) [deleted]

\Whofunctions-should be-allocatedto

G  [deleted]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.9.2G]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.9.1G

G  [deleted]

G  [deleted]

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.8.4G]

Setting-overall-strategy-fora-branch

G [deleted] [Editor’s note: The text of this provision has been moved to SYSC

26.8.3G]

- I il e dividual
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4.8.28

4.8.29

4.8.30

4.8.31

4.8.32

4.8.33

4.8.34

4.8.35

4.9

49.1

FCA 2018/XX

G @ [deleted]
(@) [deleted]
3 [deleted]
4) [deleted]
%) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.9.5G]
Group-arrangements-and-outsoureing
G  [deleted]
" ) : ibiling § )
G [deleted] [Editor’s note: The text of this provision has been moved to SYSC

26.5.3G]

[deleted]

oy | , , Libi ,

G
G

[deleted]
(@D) [deleted]

(@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 26.11.1G(4)]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
26.11.1G(5)]

Link/ SVSC 4/ LG and.thi .

G

[deleted]

Handever-procedures-and-material
licati

R

1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.9.1R]

@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 25.9.2R]
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49.2 R [deleted]
493 R [deleted]

Rulesabout-handovermaterial
494 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.9.4R]
495 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.9.5R
49.6 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.9.6G
497 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.9.7G
I | i
49.8 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.9.8G]
licati  thi ) I o firm?
499 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
25.9.9G]

4 Annex Fhemain-business-activities-and-functions-of arelevantauthorised-persen
1G

[Editor’s note: The text of this annex has been moved to SYSC 25 Annex 1G]

5.2 Certification regime

licati

5.21 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.1.1R]

5.2.2 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.1.2G]

Purpose

5.2.3 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC

27.1.4G]
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5.24

5.25

5.2.6

5.2.7

5.2.8

5.29

5.2.10

5.2.11

5.2.12

5.2.13

5.2.14

5.2.15

5.2.16

5.2.17

FCA 2018/XX

Generalreguirements

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.2.3G

:

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.2.2G

¥

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.2.4G

:

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
7

[
[N
l
|94

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.2.6G

N

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

N
~
o
\‘
)

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.2.8G

N

, I , i

G

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.2.9G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.2.10G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.2.11G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.2.12G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.2.13G]

1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 27.2.14G(1)]

(@) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 27.2.14G(4)]

(3) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 27.2.14G(5)]

1) [deleted] [Editor’s note: The text of this provision has been moved
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to SYSC 27.2.15G(1)]

(@) [deleted] [Editor’s note: The text of this provision has been moved

to SYSC 27.2.15G(3)]

(3) [deleted] [Editor’s note: The text of this provision has been moved

to SYSC 27.2.15G(4)]

5.2.17A G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.2.16G]

5.2.18 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.6.1R]

5.2.19 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.3.1R]

5.2.20 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.3.2G

5.220A G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.3.3G]

Scope: employees

5.2.21 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.4.1G]

5.2.22 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.4.2G]

5.2.23 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.4.3G]

5.2.24 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.4.4G]

5.2.25 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.4.5R

5.2.26 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.4.6R]
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5.2.27 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.5.1R]

5.2.28 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.5.2G]

Secope-temporary- UKrole{the-30-day-rule)

5228A R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.5.3R

[

5.228B G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.5.4G

:

5228C G (1) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 27.5.5G]

2) [deleted] [Editor’s note: The text of this provision has been moved
to SYSC 27.5.6G]

: ifiod sianificant-hasm funci

5.2.29 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.6.2R]

5.2.30 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.6.3R]

5.2.31 G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.6.4G]

ot funeti

5.2.32 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.1R]

5.2.32A G [deleted] [Editor’s note: The text of this provision has been moved to SYSC
1.7.2G

Benchmark submissi | administration_functi

~—

N

N

5.2.33 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.3R]

s trader functi

5.2.34 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.4R]

ianifi it

5.2.35 R [deleted] [Editor’s note: The text of this provision has been moved to SYSC
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5.2.36

5.2.37

5.2.38

5.2.39

5.2.40

5.241

5.2.42

5.2.43

5.2.44

5.2.45

5.2.46

5.2.47

5.2.48

5.2.49

FCA 2018/XX

27.7.5R]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
7.7.6G

N

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.9G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.10G]

: iy lificati

R

G

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

27.7.11R]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

27.7.12G]

 cortificat I

R

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.13R]

Materialrisk tal

R
G

[deleted]
[deleted]

liort-cealing funeti

R

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.18R]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.19R]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.20G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.21G]

[deleted] [Editor’s note: The text of this provision has been moved to SYSC
27.7.22G]

laorithmic trading funeti

R

[deleted] [Editor’s note: The text of this provision has been moved to SYSC

27.7.23R]
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5.2.50

5.2.51

5.2.52

5.2.53

5.2.54

5.2.55

5.2.56

5.2.57

5 Annex
1G

22

22.1

22.1.1

22.1.2

22.1.3

[deleted] [Editor’s note:

FCA 2018/XX

The text of this provision has been moved to SYSC

27.7.24R]

[deleted] [Editor’s note:

The text of this provision has been moved to SYSC

27.7.25G]

[deleted] [Editor’s note:

The text of this provision has been moved to SYSC

27.7.26G]

[deleted] [Editor’s note:

The text of this provision has been moved to SYSC

27.7.27G]

[deleted] [Editor’s note:

The text of this provision has been moved to SYSC

27.7.28G]

[deleted] [Editor’s note:

The text of this provision has been moved to SYSC

27.7.29G]

[deleted] [Editor’s note:

The text of this provision has been moved to SYSC

27.7.30G]
[deleted] [Editor’s note:

The text of this provision has been moved to SYSC

27.7.31G]

[Editor’s note: The text of this annex has been moved to SYSC 27 Annex 1G]

Regulatory references

Application

General application

R

This chapter applies to all firms (subject to SYSC 22.1.5R).

Activities covered

G

This chapter is not limited to regulated activities or other specific types of

activities.

Territorial scope and overseas firms

R

There is no territorial limitation on the application of this chapter, subject to
SYSC 22.1.5R and SYSC 22.1.6R.
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22.1.4

22.1.5

22.1.6

22.1.7

22.2

22.2.1

FCA 2018/XX

G  One effect of SYSC 22.1.3R is that the obligation to provide a reference can
apply even if the employee worked in an overseas office of the employer.

R This chapter does not apply to:

(1) anoverseas firm that does not have an establishment in the United
Kingdom;_or

(2) aUCITS qualifier (see section 266 of the Act (Disapplication of
rules)).

R  For an incoming firm or any other overseas firm, SYSC 22.2.2R (Obligation
to give references) only applies if the current or former employee in question
(defined as “P” in SYSC 22.2.2R) is or was an employee of its branch in the
United Kingdom and only relates to their activities as such.

R (1) In order to decide whether someone is an employee of a branch, the
Glossary definition of employee is applied to the branch as if the
branch and the firm of which it forms part were separate firms.

(@) For the purpose of (1), paragraph (4A)(c) of the definition of
employee (someone employed elsewhere in the group) does not apply.

Getting, giving and updating references: the main rules

Obligation to obtain references (fuH-scope-regulatoryreferencefirms-only
applicable to SMCR firms)

R (1 If afull-scoperegulatoryreferencefirm an SMCR firm (A) is

considering:

@) permitting or appointing someone (P) to perform a controlled
function; e

(b) issuing a certificate under the certification regime for P; or

(ba) appointing a board director;

(as explained in more detail in rows (A) and (B) of the table in SYSC
22.2.3R), A must take reasonable steps to obtain appropriate
references from:

(c) P’s current employer; and
(d) anyone who has been P’s employer in the past six years.

2 A must take reasonable steps to obtain the reference before the time in
column two of the applicable row in the table in SYSC 22.2.3R.
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A must in particular request:
@) the information in SYSC 22.2.2R(1) to (3); and

(b) (if P’s current or previous employer is also afull-scope
regutatoryreference-firm an SMCR firm) the information in
SYSC 22.2.2R(4) (questions (A) to (F) of Part One of SYSC 22
Annex 1R).

When deciding what information to request under (1), A must have
regard to the factors in SYSC 22.2.2R(5) (Factors set out in SYSC 22
Annex 2R).

Obligation to give references

2222 R (1)

)

(3)

A firm (B) must provide a reference to another firm (A) as soon as
reasonably practicable if:

@ A is considering:

Q) permitting or appointing someone (P) to perform a
controlled function; or

(i) issuing a certificate under the certification regime for
P; or

(iii)  appointing P to another position in the table in SYSC
22.2.3R;

(as explained in more detail in the table in SYSC 22.2.3R);

(b) A makes a request, for a reference or other information in
respect of P from B, in B’s capacity as P’s current or former

employer;
(© B:
M is P’s current employer; or

(i) has been P’s employer at any time in the six year
period preceding the request in (1)(b); and

(d) A indicates to B the purpose of the request.

B must disclose to A in the reference all information of which B is
aware that B reasonably considers to be relevant to A’s assessment of
whether P is fit and proper.

B is only required to disclose under (1) and (2) something that
occurred or existed:

@ in the six years before the request for a reference; or
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(b) between the date of the request for the reference and the date
B gives the reference; or

(c) (in the case of serious misconduct) at any time.

[Note: See SYSC 22.5.10G and SYSC 22.5.11G for guidance on the
meaning of serious misconduct]

(4)  HBisafullscoperegulatoryreference-firm Where B is an SMCR

firm:

@) B must in addition disclose the information in questions (A) to
(F) of Part One of SYSC 22 Annex 1R (Template for

regulatory references given by relevant-autherised-persons

SMCR firms and disclosure requirements); and

(b) B must disclose the information in (a) whether or not A is a

ful-scoperegulatoryreferencefirm an SMCR firm.

(5)  When deciding what information to give to A under (1) to (3), B must
have regard to the factors in SYSC 22 Annex 2R (Factors to take into
account when asking for and giving regulatory references).

22.2.3 R Table: What positions need a reference

Position When to obtain reference Comments

(A) Permitting or One month before the end
appointing someone | of the application period
to perform an FCA
controlled function
or a PRA controlled
function.

Where a request for a
reference would require:

(@) the firm requesting the
reference;

(b) the employer giving
the reference; or

(c) any other person;

to make a mandatory
disclosure prior to P
disclosing to its current
employer that such
application has been
made, the date is the end
of the application period.
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(B) Issuing a
certificate under
section 63F of the
Act (Certification of
employees by
relevant authorised
persons).

Before the certificate is
issued

This includes renewing
an existing certificate.

(C) Appointing
someone to any of
the following
positions (as
defined in the PRA
Rulebook):

(@) a notified non-
executive director;

(b) a credit union
non-executive
director; ef

(c) a key function
holder.

Not applicable

(D) Appointing

Before appointment

someone to be a
non-SMF board
director subject to
competence
requirements .

Only applies to a UK
SMCR firm that:

(a) is an FCA-authorised
person; and

(b) is not a limited scope
core SMCR firm.

Note 1: Mandatory disclosure means an obligation in any applicable laws,
regulations or rules to declare or disclose information to the public.

Note 2: P refers to the employee or ex-employee about whom the reference
is given as defined in more detail in SYSC 22.2.1R and SYSC 22.2.2R.

Note 3: The application period means the period for consideration referred
to in section 61 of the Act (Determination of application).

Obligation to revise references: The main rule (ful-scoperegulatory-reference
firms-enly applicable to SMCR firms)

R Ifatany time:

1) afull-scope-regulatory-referencefirm an SMCR firm (B) has given a

reference under SYSC 22.2.2R to another firm (A) about an employee
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or ex-employee of B (P);

2 B was also afuH-sceperegulatoryreference-firm an SMCR firm

when it gave the reference in (1);
(3) either of the following applies:

@ B is aware of matters or circumstances that mean that if B
had been aware of them when giving that reference, this
chapter would have required B to draft the reference
differently; or

(b) the following applies:

Q) B has since giving the reference reached conclusions
of the type described in question (E) of Part One of
SYSC 22 Annex 1R or taken disciplinary action of the
type described in question (F) of Part One of SYSC 22
Annex 1R; and

(i) if B had taken or reached those conclusions or actions
within the six year period referred to in Part One of
SYSC 22 Annex 1R, this chapter would have required
B to draft the reference differently; and

4) it would be reasonable to consider the differences in (3) to be
significant for an assessment by A of the fitness and propriety of P
for the role at A for which the reference was given;

B must:

(5) make reasonable inquiries as to the identity of P’s current employer;
and

(6) give A details of those differences in writing as soon as reasonably
practicable, unless SYSC 22.2.5R says that B does not have to do so.

B does not need to update A if:
1) A is no longer a firm;

2 P has not yet been employed by A (because, for example, P is still
working their notice period with B) and it is no longer intended for A
to employ P;

(3) A is no longer P’s employer; or

4 despite making reasonable enquiries under SYSC 22.2.4R, B does not
know whether P is still employed by A.

This rule sets out time limits about the obligation to update a reference in
SYSC 22.2.4R.
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If B still employs P, SYSC 22.2.4R applies throughout the period B
remains employed.

If B no longer employs P, the obligation to update ends six years
after P ceased to be employed by B.

If B no longer employs P and the matters or circumstances are not
serious misconduct by P, B does not have to disclose something if it
did not occur or exist in the six year period ending on the date B
gave the original reference. This limitation applies in addition to the
one in (2).

[Note: See SYSC 22.5.10G and SYSC 22.5.11G for guidance on the
meaning of serious misconduct]

Obligation to revise references: Finding out who the current employer is (all

firms)

R  Ifatany time:

1)

)
(3)

afull-scope-regulatory-reference-firm an SMCR firm (B) has given a
reference under SYSC 22.2.2R to another firm (A) about an employee
or ex-employee of B (P);

B asks A whether P is still an employee of A; and

B gave A the reference no more than six years ago;

A must answer that question as soon as reasonably practicable, even if B
does not tell A why it wants to know that information.

Drafting the reference and the request for a reference

How to draft the reference

G  There are no requirements about the form in which a firm that is not a-fuH

scope-regulatory-reference-firm an SMCR firm should give a reference.

G  SYSC 22.4 has requirements about the form in which a-full-scoperegulatory
reference-firm an SMCR firm should give a reference.

How to draft the request for a reference

G @

()

A firm (A) asking another firm (B) for a reference should give B
sufficient information to let B know that the requirements in this
chapter apply to the reference it is being asked to give and which
requirements apply.

As long as it complies with (1), A does not have to set out
specifically the information this chapter requires it to obtain. This is
because B should include that information even though B is not
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specifically asked to include it.

G  Afirmasking for a reference under this chapter from a current or former
employer that is not a firm will normally need to specify what information it
would like.

Inclusion of additional material

G

(1)

)

This chapter sets out minimum requirements for a reference. It does
not prevent a firm from including more than is required by this
chapter.

If a firm does disclose more than is required by this chapter the
reference should still meet its duties under general law to its former
employee and the recipient (see SYSC 22.5.3G to SYSC 22.5.5G).

Nothing in this chapter prevents a firm from disclosing material outside the
time limits under this chapter.

Drafting the reference: detailed requirements for ful-seope-regulatory
referencefirms SMCR firms

Purpose of SYSC 22 Annex 1R

G

SYSC 22 Annex 1R (Template for regulatory references given by relevant
autherisedpersens SMCR firms and disclosure requirements) has two
purposes:

1)

)

to set out what information a-ful-scoperegulatoryreferencefirm an
SMCR firm should disclose under SYSC 22.2.2R(4); and

to provide a template that a-ful-scoperegulatory-reference-firm an

SMCR firm should use when giving a reference under this chapter.

How to draft the reference

R

(1)

)

©)

Afull-scope-regulatory-reference-firm An SMCR firm must use the
template in Part One of SYSC 22 Annex 1R (Template for regulatory

references given by relevant-authorised-persens SMCR firms and

disclosure requirements) when giving a reference under this chapter
to another firm (A).

A firm may make minor changes to the format of the template in Part
One of SYSC 22 Annex 1R when giving a reference under this
chapter, provided that the reference includes all the information
required by SYSC 22 Annex 1R.

This rule applies even if A is not a-full-scoperegulatoryreference
firm an SMCR firm.
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G (1 SYSC 22.4.2R does not stop a-full-scoperegulatory-reference-firm an

SMCR firm including matters in the reference not required by the
template in SYSC 22 Annex 1R.

@) A-full-scope-regulatory-reference-firm An SMCR firm may include

the material required by the template and additional material in the
same document.

3 Any additional material should not alter the scope of any of the
questions in the templates.

G  Afullscoperegulatoryreferencefirm An SMCR firm should use the
template in SYSC 22 Annex 1R (Template for regulatory references given by

relevant-authorised-persens SMCR firms and disclosure requirements) even

if the firm asking for the reference does not specifically ask it to.

PRA requirements

R B may combine in a single reference what the PRA’s rules require and what
this chapter requires.

Giving references: additional rules and guidance for all firms
Verification

R This chapter does not require a firm to disclose information that has not been
properly verified.

G @ For example, this chapter does not necessarily require a firm to
include in a reference the fact that an ex-employee left while
disciplinary proceedings were pending or had started. Including such
information is likely to imply that there is cause for concern about
the ex-employee but the firm may not have established that the ex-
employee was actually responsible for misconduct.

@) However, a firm may include such information in a reference if it
wishes to (see SYSC 22.3.5G).

Accuracy

G  Afirm should, when giving a reference under this chapter, provide as
complete a picture of an employee’s conduct record as possible to new
employers.

Fairness

G (1 A firm supplying a reference in accordance with this chapter owes a
duty under the general law to its former employee and the recipient
firm to exercise due skill and care in the preparation of the reference.
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The firm may give frank and honest views, but only after taking
reasonable care both as to factual content, and as to the opinions
expressed.

References should be true, accurate, fair and based on documented
fact.

An example of the general duty described in SYSC 22.5.4G is that
fairness will normally require a firm to have given an employee an
opportunity to comment on information in a reference. The firm
might do this through, for example, disciplinary proceedings.

Paragraph (1) does not mean that the firm should provide an
opportunity to comment on the reference itself, as opposed to the
allegations on which it is based.

A firm may have given the employee an opportunity to comment on
allegations that are later included in a reference even though, at the
time that the firm is giving that opportunity, no reference is being
contemplated. That may mean that the firm gives the employee their
opportunity to comment on the allegations some time before the
reference is prepared.

Paragraph (1) does not mean that a firm will be unable to include an
allegation in a reference if it has offered the employee an opportunity
to comment on the allegation but the employee has unreasonably
refused to do so.

Where a firm should have given an employee an opportunity to
comment on an allegation if the allegation is to be included in a
reference, this chapter requires the firm to give the employee that
opportunity rather than merely to leave the allegation out of the
reference.

Paragraph (5) may mean that where the firm has not given its
employee an opportunity to comment on a matter at the time it first
arose, it will have to give the employee the opportunity around the
time that the firm is preparing the reference.

The obligation to give an employee an opportunity to comment does
not mean that there is a wider duty to investigate whether there are
facts that show that there has been a conduct breach (see SYSC
22.5.18G).

This chapter does not require the employee’s views to be included in
the reference. Instead the firm should take those views into account
so far as appropriate when deciding whether something should be
disclosed and how the disclosure is drafted.

Page 62 of 312



22.5.6

22.5.7

22.5.8

22.5.9

22.5.10

FCA 2018/XX

G  The requirements in this chapter for a firm (B) to give a firm (A) a reference
also apply where A has outsourced the collection of that information to
another (unregulated) third party, where B has been made aware that the
unregulated third party is acting on behalf of A.

Circumstances in which the ex-employee left

G  The obligation to give a reference for an employee or ex-employee applies
however the employment ended or is going to end. For example, it applies
whether it ended through resignation, redundancy, dismissal or fixed term
work, a secondment or temporary work coming to an end.

Missing or incomplete information

G (1 If a firm’s records do not cover the maximum periods contemplated
by SYSC 22.2.2R or SYSC 22 Annex 1R (Template for regulatory
references given by relevant-autherised-persens SMCR firms and

disclosure requirements), the firm should note that in the reference.

2 A firm should not include a warning of the type described in (1) as a
matter of routine. It should only be included if there is a genuine
need to include it.

All relevant information: Calculation of six year period for disclosure

G (1 In general there is a six year limit on what should be disclosed under
SYSC 22.2.2R(1) to (3).

@) Where the matter to be disclosed consists of a single course of
conduct (such as market manipulation) the six year period does not
begin until that course of conduct has come to an end. This means
that individual events that occurred more than six years ago may still
be within the six year limit.

(3) This guidance is also relevant to the six year time limits for updating
references in SYSC 22.2.6R.

All relevant information: Removal of six year period

G (1 SYSC 22.2.2R(1) to (3) normally has a six year time limit. SYSC
22.2.2R(3)(c) removes that time limit for serious matters. This
paragraph (SYSC 22.5.10G) and SYSC 22.5.11G have guidance
about this. This guidance is also relevant to the time limits for
updating references in SYSC 22.2.6R.

(@) The removal of the time limit does not mean that the time that has
elapsed since the matter occurred is irrelevant. The length of time
that has elapsed is relevant to deciding whether the matter is serious.
In general, the longer ago the matter occurred, the less likely it is
still to be serious for these purposes.
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In determining whether something is serious for these purposes, the
key question is how important the information still is for the
requesting firm’s assessment of the employee’s fitness for the
function that they are going to perform.

In considering what is relevant, a firm should, in particular, have
regard to SYSC 22.5.4G (Fairness).

The table in SYSC 22.5.11G provides guidance on some of the
factors which a firm should take into account when determining
whether a matter is serious.

The guidance in this paragraph and in the table in SYSC 22.5.11G is
only designed for the purposes of this chapter. It does not, for
example, apply for the purposes of SUP 15 (Notifications to the
FCA), DEPP or EG.

Table: Examples of factors to take into account when deciding whether old
misconduct is sufficiently serious to disclose

Factors to take into account Comments

(A) Whether P has committed a | Individual conduct requirements has the
serious breach of individual same meaning as in Part Two of SYSC 22

conduct requirements.

Annex 1R (Template for regulatory
references given by relevant-autherised
persens SMCR firms and disclosure
requirements).

Factors to take into account in deciding
whether the breach is serious include the
following.

(1) The extent to which the conduct was
deliberate or reckless.

(2) The extent to which the conduct was
dishonest.

(3) Whether the breaches are frequent or
whether they have continued over a
long period of time. The fact that
breaches were frequent or repeated
may increase the likelihood that they
should be disclosed since the
breaches may show a pattern of non-
compliance.

(4) The extent of loss, or risk of loss,
caused to existing, past or potential
investors, depositors, policyholders
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or other counterparties or customers.

(5) The reasons for the breach. For
example, where the breach was
caused by lack of experience which
has been remedied by training or
further experience, it is less likely
that the breach will still be relevant.

(B) Whether the conduct (1) The factors in (A) are relevant to
caused B to breach whether P’s conduct was serious.
requirements of the regulatory

system or P was concerned in a

contravention of such a

requirement by B and, in each

case, whether P’s conduct was

itself serious.

(2) The seriousness of the breach by B
is relevant. The factors in (A) are
also relevant to this.

(3) A breach by B of certain

requirements is always likely to be
serious under (2). Breach of the
threshold conditions is an example.
However that does not mean that P’s
involvement will automatically be
serious.

(C) Whether P’s conduct
involved dishonesty (whether
or not also involving a criminal
act).

Dishonesty is an important factor but it is
not automatically decisive in every case.
For instance, a small one-off case of
dishonesty many years ago may not be
sufficiently serious to require disclosure.

(D) Whether the conduct
would have resulted in B’s
dismissing P, had P still been
working for B, based on B’s
disciplinary policies and the
requirements of the law about
unfair dismissal.

(E) Whether the conduct was
such that, if B was considering
P for a role today and became
aware of the historical conduct,
B would not employ P today
notwithstanding the time that
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has passed.

Note 1: P refers to the employee about whom the reference is being written.

Note 2: B refers to the firm giving the reference.

Breach of APER

G

1)

()

An example of information that may be relevant under SYSC
22.2.2R(1) to (3) is the fact that the employee has breached a
requirement in APER.

This means that any firm (not just one that is a-full-scope-regulatory
reference-firm an SMCR firm) should consider whether it needs to

disclose a breach of APER when giving a reference under this
chapter.

[Editor’s note: This provision will be dealt with in a second
Consultation Paper]

Agreements not to disclose information

R

G

A firm must not enter into any arrangements or agreements with any person
that limit its ability to disclose information under this chapter.

SYSC 22.5.13R covers all types of agreements and arrangements. For

example:

1) it is not limited to an agreement or arrangement entered into when
the employee leaves;

2 it applies however the employment ends (see SYSC 22.5.7G); and

(3) it covers a “COT 3” Agreement settled by the Advisory, Conciliation

and Arbitration Service (ACAS).

A firm should not give any undertakings to supress or omit relevant
information in order to secure a negotiated release.

The obligation to supply information to another firm under this chapter will
apply notwithstanding any agreement prohibited by SYSC 22.5.13R.

Time in which to respond to reference requests

G

The FCA expects that normally a firm should issue a reference under this
chapter within six weeks of being asked to.

Duty to investigate allegations

G

(1)

A firm should, wherever feasible, conclude investigative procedures
before the employee departs.
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However, this chapter does not create a duty to investigate alleged
misconduct by an employee or former employee.

There are several reasons why a firm may find it appropriate to
investigate potential misconduct by an employee or former
employee, including:

(@)  assessing the actual and potential damage resulting from
misconduct;

(b) identifying other individuals potentially culpable or
accountable for the breach;

(©

satisfying itself that the SMF manager responsible for the
areas where the misconduct occurred took reasonable steps to
prevent or stop it; and

(d)  (where the employee has remuneration susceptible to malus or
clawback) enabling it to consider whether any adjustments are
justified.

Criminal record checks

G

A firm giving a reference need not include information from a criminal
records check it has carried out under Part V of the Police Act 1997
(Certificates of Criminal records, etc). The recruiting firm should carry out a
criminal records check itself if necessary. SUP 10C.10.16R requires a

relevant-autherisedpersen an SMCR firm to carry out such a check when

appointing an SMF manager or a board director who is not an approved
person.

Giving and updating references: additional rules and guidance for full-seepe
regulatoryreference-firms SMCR firms

Omitting or supplementing mandatory disclosures

G

G

1)

)

1)

A firm may have concluded that an employee is unfit or has breached
COCON or APER (as described in questions (E) to (F) of Part One of
SYSC 22 Annex 1R (Template for regulatory references given by

relevant-autherisedpersons SMCR firms and disclosure

requirements)). The firm may later become aware of facts or matters
causing it to revise its original conclusions.

If so, the firm may decide not to disclose in a reference its conclusion
or may qualify its conclusion with supplementary information.

A firm may have concluded that an employee is unfit or has breached
COCON or APER (as described in questions (E) to (F) of Part One of
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SYSC 22 Annex 1R (Template for regulatory references given by
relevant-autherisedpersons SMCR firms and disclosure
requirements)). However the firm may consider that the disclosure is
incomplete without including mitigating circumstances.

For example, if the firm is reporting a breach of COCON it may
consider that the breach is very uncharacteristic of the employee and
that they have had an exemplary record since then. In that case, the
firm should include those views.

Requirement to consider whether there has been a conduct breach

G

(1)

()

©)

[(4)

()

If a firm has taken disciplinary action of the type referred to in
question (F) in Part One of SYSC 22 Annex 1R (Template for
regulatory references given by relevant-autherised-persons SMCR
firms and disclosure requirements) against an employee and is asked
to give a reference about that employee, the firm should (if it has not
already done so) consider whether the basis on which it took that
action amounts to a breach of any individual conduct requirements
covered by question (F).

If the firm decides that the basis on which it took that action does
amount to a breach of those requirements, it should include that
disciplinary action in the reference under question (F).

Paragraph (2) applies even if the grounds of the disciplinary action
did not include such a breach of individual conduct requirements.

SYSC TP 5.4.5R disapplies the requirement in (1) for disciplinary
action taken before 7 March 2017 or, in the case of relevant
autheorised-persens SMCR dual regulated banking sector firms, 7

March 2016, where-a ful-scope-regulatoryreference-firm’s an SMCR

dual requlated banking sector firm’s records do not record whether
previous conduct subject to disciplinary action amounted to a breach.

[Editor’s note: This provision will be dealt with in a second
Consultation Paper]

The obligation to consider whether there was a conduct breach does
not mean that there is a wider duty to investigate whether there are
facts that show that there has been a conduct breach (see SYSC
22.5.18G).

All relevant information: Interaction with mandatory disclosures

G

(1)

SYSC 22.2.2R(1) to (3) may require a-full-scoperegulatory-reference
firm an SMCR firm to disclose information that goes beyond the
mandatory minimum information in Part One of SYSC 22 Annex 1R
(Template for regulatory references given by relevant-authorised
persens SMCR firms and disclosure requirements).
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This may mean, for instance, that a firm should in some cases
disclose a conclusion that an employee or former employee has
breached COCON or APER where that conclusion was reached
outside the time limits in Part One of SYSC 22 Annex 1R.

Updating references fairly

G @

()

SYSC 22.5.1R to SYSC 22.5.5G (Verification, accuracy and fairness)
also apply to updating a reference under SYSC 22.2.4R.

Therefore fairness may require a firm to have given an employee an
opportunity to comment on an allegation if it is included in an update
to a reference.

Getting references: additional rules and guidance for ful-scoperegulatory
referencefirms SMCR firms

Intra-group transfers

R (1)

()

©)

(4)

G @

)

This rule applies when:

@ a-full-scope-regulatory-referencefirm an SMCR firm (A)
would otherwise have to ask another person (B) for a
reference under SYSC 22.2.1R; and

(b) A and B are in the same group.

A need not ask for a reference from B if there are adequate
arrangements in place under which A has access to the same
information sources as B to the extent that they are relevant to things
A has to ask B under SYSC 22.2.1R (Obligation to obtain
references).

If A only has access to some of the information sources in (2), A
may ask for a reference that only covers the sources to which A does
not have such access.

If A, in accordance with this rule, does not ask for a reference or a
full reference it must access the information resources referred to in
this rule and get the relevant information within the time specified by
SYSC 22.2.3R.

SYSC 22.7.1R means that a firm recruiting someone from another
member of its group is not required to request a reference from the
other where the group has centralised records or alternative measures
in place to ensure sharing of relevant information between its
members.

The recruiting firm should be satisfied that the centralised or
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alternative measures ensure relevant information is made available as
part of the fit and proper assessment of the recruit.

Who should be asked to give a reference

G

G

The Glossary definition of employer covers more than just a conventional
employer and so it may not always be obvious who a person’s employer is.
Therefore aful-scoperegulatoryreferencefirm an SMCR firm appointing
someone to a position that requires a reference may have to get the
employee’s help in identifying their previous employers.

1)

()

SYSC 22.2.1R (Obligation of a-ful-scope-regulatoryreference-firm

an SMCR firm to try to obtain a reference) applies even if the ex-
employer is not a firm.

A-full-scoperegulatory-reference-firm An SMCR firm should take all

reasonable steps to try to obtain the reference in these circumstances.
However, the FCA accepts that the previous employer may not be
willing to give sufficient information.

Asking for a reference to be updated

G

G

1)

()

SYSC 22.2.1R (Obligation of a-ful-scope-regulatoryreferencefirm

an SMCR firm to try to obtain a reference) applies even if the
employer has already got a reference for the employee. For example:

@ arelevant-authorised-person an SMCR firm should have a

reference whenever it renews the certificate of a certification
employee; and

(b) changing jobs within the same ful-scoperegulatoryreference

firm SMCR firm may require a reference.

However, the ful-scope-regulatory-referencefirm SMCR firm does

not necessarily need to obtain a new reference each time (a) or (b)
above occurs. That is because an existing reference will very often
still be appropriate for the purpose (see SYSC 22.7.6G to SYSC
22.7.8G).

If a-relevantauthorised-persen an SMCR firm (A):

(1)

()
©)

appoints someone (P) to a specified significant-harm function
position;

obtains a reference from an ex-employer; and

later wishes to renew P’s certificate under the certification regime;

it is unlikely that A will need to ask for another reference from that ex-
employer or ask for it to be reissued unless there is a change in P’s role of
the type described in SYSC 27.2.15G (major changes in role).
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If a-full-scoperegulatoryreferencefirm an SMCR firm (A):

@ appoints someone (P) to a specified significant-harm function
or an approved person position;

(b) obtains a reference from an ex-employer (B); and
(©) later wishes to:

(i) appoint P to another specified significant-harm
function or approved person position; or

(i) keep P in the same specified significant-harm function
but make a change in P’s role of the type described in
SYSC 27.2.15G (major changes in role), whether that
change is made at a time when the certificate has not
yet come up for renewal or at the time it is being
reissued; or

(iii)  move P from a specified significant-harm function to
an approved person position or vice versa;

A should consider whether to ask B to reissue or amend its reference.

A may decide that it is not necessary to ask B to reissue or amend its
reference. For example, A may decide that:

@ the existing reference already covers everything necessary; or

(b) (where B is not a firm) B will not give any further
information.

a firm (A) appoints someone (P) to a specified significant-harm
function or approved person position;

A obtains a reference from an ex-employer (B);

later P transfers to a specified significant-harm function or an
approved person position with a full-scoperegulatoryreference
SMCR firm in A’s group (C);

B’s reference is:

@ addressed to all firms in A’s group; or

(b) otherwise drafted so that it is clear that C may rely on it; and

C does not need to ask for the reference to be reissued or amended,
taking account of SYSC 22.7.6G and SYSC 22.7.7G;
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C may be able to rely on that reference without asking B to give another

one.

When references are to be obtained

If afull-scoperegulatoryreference-firm an SMCR firm is unable to obtain a
reference by the time in column two of the table in SYSC 22.2.3R, it should

still try to obtain the reference as soon as possible afterwards.

G

G

G

1)

()

(3)

1)

)

©)

Where arelevant-autherised-persen an SMCR firm needs to fill a

vacancy for a specified significant-harm function which could not
have reasonably been foreseen, the FCA recognises that it may not

be reasonable to expect the relevantauthorisedpersen SMCR firm to

obtain references prior to issuing a certificate.

In such cases, the relevant-autherised-persen SMCR firm should take

up the reference as soon as reasonably possible.

If a reference obtained later raises concerns about the person’s

fitness and propriety, the relevant-authorisedpersen SMCR firm

should revisit its decision to issue the person with a certificate.

Although this chapter (see SYSC 22.2.3R) only requires a-full-scope
regulatoryreferencefirm an SMCR firm to try to get a reference for a
person it is recruiting to perform an FCA controlled function or a
PRA controlled function towards the end of the application process,
the FCA would normally expect a firm to have obtained the reference
before the application for approval is made.

The main examples of circumstances in which it would be
reasonable for a firm to delay getting a reference are where asking
for a reference earlier will create a serious risk of:

@ breaching the confidentiality of a wider commercial or
corporate transaction;

(b) prematurely triggering the need for a public announcement;
or

(©) the candidate not applying for the position in the first place
because it would reveal to the candidate’s current employer
the proposed move too soon.

The FCA may consider that it needs to see the information in a
reference before it reaches a decision. If so, it may formally ask for
that information and extend the time period in which it has to make
its decision until it gets the reference. SUP 10C.10.28G gives
additional details about requests for further information and the
effect they have on the period of time the FCA has to make a
decision about an application.
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4 Full-scope-regulatoryreferencefirms SMCR firms are reminded that

the Act itself requires a firm to be satisfied that a candidate is fit and
proper before it makes an application for approval (see SUP
10C.10.14G for more detail). SYSC 22.7.11G(2) does not affect that
obligation.

Additional rules and guidance for all firms
Policies and procedures

R Afirm must establish, implement and maintain policies and procedures that
are adequate for the purpose of complying with the obligations in this
chapter.

G  SYSC 22.8.1R does not require a firm to create or keep records that are not
required under SYSC 22.9.1R (General record keeping rules) or another rule.

Appointed representatives

R This chapter applies to a firm’s appointed representatives as well as to the
firm.

R When arelevant-autherisedpersenr an SMCR firm is permitting or

appointing someone to perform a controlled function whose approval is
given under SUP 10A.1.15R or SUP 10A.1.16R (appointed representatives
of relevant-autherised-persens SMCR firms), the requirements of this chapter
for firms that are not ful-scoperegulatoryreference-firms SMCR firms apply

in place of the requirements that only apply te-ful-scoperegulatory
reference-firms SMCR firms.

G  Afirm should ensure its appointed representative complies with the
requirements of this chapter when the appointed representative appoints an
approved person under SUP 10A.1.15R to SUP 10A.1.16BR (appointed
representatives).

[Editor’s note: This provision will be dealt with in the second Consultation
Paper]

G (1 A firm should ensure that its appointed representative gives a
reference when another firm (or its appointed representative) asks
that appointed representative to give a reference in accordance with
this chapter.

@) A firm is not responsible for its appointed representative’s giving
references if another principal has accepted responsibility for this.

[Editor’s note: This provision will be dealt with in the second
Consultation Paper]

Getting and giving a reference where the employee has worked in a group or on
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a firm (A) is thinking of employing someone (P);
P is employed by a group services company (D) that is not a firm;

P (in their capacity as an employee of D) performs a function or
service for a firm (B) in the same group as D such that P is also an
employee of B; and

A intends to appoint (P) to a position that entitles A to obtain a
reference from B;

(if A is afull-scoperegulatoryreference-firm an SMCR firm) A

should ask both B and D for a reference;

B is obliged to give the reference if A asks it to (whether or not A is

a-full-scoperegulatory-reference-firm an SMCR firm);

B should ask D to provide it with the information needed to provide
a reference in accordance with this chapter;

D may give a reference but (as it is not a firm) it is not obliged to;
and

D and B may give a single joint reference.

SYSC 22.8.7G also applies where:

1)
()

If:
1)

(2)
then:

©)

(4)

D is not in the same group but has seconded P to B; and

P (in their capacity as an employee of D) performed any function or
services for B such that P was also an employee of B.

a firm (A) is thinking of appointing someone (P) to a position that
entitles A to obtain a reference from another firm (B); and

P was an employee of other members of B’s group as well as of B;

(if A is afull-scoperegulatoryreference-firm an SMCR firm) A

should ask all the group members that employed P for a reference;

B should give a reference if A asks it to (whether or not A is afull
scoperegulatory-reference-firm an SMCR firm);
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P’s employers in that group (including any that are not firms) may
give a single joint reference; and

if the reference is being provided on a consolidated group basis, it
should be clear what information is relevant to which employer
within the group.

General record keeping rules (ful-scoperegulatory-reference-firms-only
applicable to SMCR firms)

R (1)

)

A-full-scoperegulatory-reference-firm An SMCR firm must arrange

for orderly records to be created and kept that are sufficient to enable
it to comply with the requirements of this chapter.

This rule only applies to records in relation to the following
questions in Part One of SYSC 22 Annex 1R (Template for

regulatory references given by relevantauthorised-persens SMCR

firms and disclosure requirements):
@ question (E) (fit and proper); and

(b) question (F) (disciplinary action).

Time limit for records to be kept (ful-scoperegulatory-reference-firms-only
applicable to SMCR firms)

G  SYSC 22.9.1R does not have an express time limit for which a firm should
retain the records as its effect is that those time limits are the same as the
time limits in SYSC 22 Annex 1R (Template for regulatory references given

by relevantautherisedpersons SMCR firms and disclosure requirements).

Reduction in disclosure obligations where there are limited record keeping
requirements (all firms)

R Afirm does not breach the requirements of this chapter by failing to include
information in a reference that it would otherwise have to include if;

1)

)

the reason for the omission is that the firm does not have the
necessary records; and

neither SYSC 22.9.1R nor any other requirement of or under the
regulatory system requires the firm to have those records.

If a firm is asked to give a reference in circumstances where the record

keeping requirements in SYSC 22.9.1R do not apply:

1)

it is still required to give the reference;
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@) it should give the reference based on the records it does have; and

(3) it will not breach the requirements of this chapter by failing to
include information in a reference if the reason for this is that it does
not have the necessary records, as long as it is not required to have
those records by some other requirement in the Handbook outside
this chapter or some other requirement of or under the regulatory
system.

Effect of previous record keeping requirements (fuH-scoperegulatoryreference
firms-only applicable to SMCR firms)

22.9.5 G (1 SYSC 22.9.1R applies to keeping records created before the date this
chapter came into force (or before this chapter first applied to the
firm in guestion) as well as ones created afterwards.

@) A-full-scoperegulatory-reference-firm An SMCR firm does not

breach the requirements of this chapter by failing to include
something in a reference or failure to have records because it
destroyed the relevant records before the date this chapter came into
force (or before this chapter first applied to it) in accordance with the
record keeping requirements applicable to it at the time of
destruction.

22 Annex Template for regulatory references given by relevantautherised-persoens

1R SMCR firms and disclosure requirements

Part One: Form of Template

Guide to using this template:

Each question must be answered. Where there is nothing to disclose, this should be confirmed
by ticking the “No”” box for the relevant question.

In this template:

o “we” /“our firm” refers to the firm or firms giving the reference (as set out in either 1A
or 1B below);

e “individual” refers to the subject of the reference (as set out in 2 below); and

o “your” refers to the firm requesting the reference (as set out in 3 below).

Information requested Response
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1A | Name, contact details and
firm reference number

of firm providing reference;
or

1B | Names, contact details and

firm reference numbers (where applicable)
of group firms providing a joint

reference

2 | Individual’s name
(i.e. the subject of the reference)

3 Name, contact details and firm reference
number of firm requesting the reference

4 | Date of request for reference

5 Date of reference

The answers to Questions A to F cover the period beginning six years before the date of
your request for a reference and ending on the date of this reference.

Question A

Has the individual:
(1) performed a specified significant harm function for our firm; or
(2) been an approved person for our firm.
Answer:

Yes
No

Question B:

Has the individual performed one or more of the following roles in relation to our firm:
(1) notified non-executive director;
(2) credit union non-executive director; ef
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(3) key function holder (other than a controlled function); or
(4) board director.
Answer:

Yes
No

Question C:

If we have answered ‘yes’ to either Question A or B above, we set out the details of each
position held below, including:

(1) what the controlled function, specified significant-harm function or key function
holder role is or was;

(2) (in the case of a controlled function) whether the approval is or was subject to a
condition, suspension, limitation, restriction or time limit;

(3) whether any potential FCA governing function is or was included in a PRA
controlled function; and

(4) the dates during which the individual held the position.

Answer:

Question D

Has the individual performed a role for our firm other than the roles referred to in Questions
A and B above:

Answer:

Yes
No

If “yes’, we have provided summary details of the other role(s), e.g. job title, department and
business unit, below.
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Question E
Have we concluded that the individual was not fit and proper to perform a function:
Answer:

Yes
No

If “yes’ and associated disciplinary action was taken as a result, please refer to Question F
below.

If “yes’, and no associated disciplinary action was taken as a result, we have set out below the
facts which led to our conclusion.

Question F
We have taken disciplinary action against the individual that:

(1) relates to an action, failure to act, or circumstances, that amounts to a breach of
any individual conduct requirements that:

(@) apply or applied to the individual; or

(b) (if the individual is or was a key function holder, a notified non-executive
director or a credit union non-executive director for your firm) the individual is or
was required to observe under PRA rules (including if applicable, PRA rules in force
before 7 March 2016); or

(2) relates to the individual not being fit and proper to perform a function.
Answer:

Yes
No

If “yes’, we have provided below a description of the breaches (including dates of when they
occurred) and the basis for, and outcome of, the subsequent disciplinary action.

Question G
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Are we aware of any other information that we reasonably consider to be relevant to your
assessment of whether the individual is fit and proper? This disclosure is made on the basis
that we shall only disclose something that:

(1) occurred or existed:
(@) in the six years before your request for a reference; or

(b) between the date of your request for the reference and the date of this
reference; or

(2) is serious misconduct.
Answer:

Yes
No

If “yes’, we have provided the relevant information below.

Part Two: Definitions used in Part One

Section One of Part Two of this annex defines terms used in this annex.

Section Two of Part Two of this annex modifies the meaning of certain requirements in Part
One and has material about completing the template.

Section One: Meaning of certain terms and phrases

Defined term or phrase Meaning

B B refers to the employer or ex-employer
giving the reference as defined in more detail
in SYSC 22.2.1R and SYSC 22.2.2R.

P P refers to the employee or ex-employee
about whom the reference is given as defined
in more detail in SYSC 22.2.1R and SYSC
22.2.2R.

A finding or conclusion by B that P was not | This means a finding or conclusion by B in
fit and proper to perform a function (see the following circumstances where:

questions (E) to (F) of the template) (a) B assesses the continuing fitness and

propriety of P as an approved person in
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accordance with the requirements of the
regulatory system, including when carrying
out this assessment under section 63(2A) of
the Act (annual assessment of approved

persons by a-relevant-authorisedpersen an
SMCR firm); or

(b) B assesses the fitness and propriety of P
when B is proposing to issue a certificate
under section 63F of the Act (Certification of

employees by relevant-authorised-persons
SMCR firms) for P.

Paragraph (b) applies whether the certificate
is being issued for the first time or is being
renewed.

Individual conduct requirements

Individual conduct requirements mean any of
the following:

(a) COCON;
(b) APER;

(c) the PRA’s Individual Conduct Standards
or Senior Insurance Manager Conduct
Standards (in Chapter 3 of the Part of the
PRA Rulebook called Solvency Il Firms:
Insurance — Conduct Standards and in
Chapter 3 of the Part of the PRA Rulebook
called Non-Solvency Il Firms: Large Non-
Solvency Il Firms — Conduct Standards and
in Non-Solvency Il firms - Conduct
Standards);

(d) the PRA’s Individual Conduct Rules or
Senior Manager Conduct Rule (in Chapters 2
and 3 of the Part of the PRA Rulebook called
CRR Firms: Conduct Rules and in Chapters 2
and 3 of the Part of the PRA Rulebook called
Non-CRR Firms: Conduct Rules); or

(e) the PRA’s Conduct Standards (in Chapter
3 of the Part of the RRA’s PRA Rulebook
called CRR Firms: Fitness and Propriety and
Chapter 3 of the Part of the PRA Rulebook
called Non-CRR Firms: Fitness and
Propriety).

Function (as referred to in questions (E) to

(F)

A function means a function as an approved
person or certification employee.

Disciplinary action

Disciplinary action has the same meaning as
in section 64C(2) of the Act (Requirement for
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relevant authorised persons to notify
regulatory of disciplinary action), which is:

(@) the issue of a formal written warning; or
(b) the suspension or dismissal of P; or

(c) the reduction or recovery of any of P’s
remuneration.

This definition applies even if B is not a

relevantautherisedpersen an SMCR firm.

Notified non-executive director, credit union
non-executive director and key function
holder

These terms have the same meaning as they
do in the PRA Rulebook.

Specified significant harm function,
approved person, controlled function and
PRA controlled function

These terms have the same meaning as they
do in the Glossary.

Potential FCA governing function

Potential FCA governing function means a
function:

(a) that would have been an FCA controlled
function but for:

(i) SUP 10A.11 (Minimising overlap with the
PRA approved persons regime); or

(it) SUP 10C.9 (Minimising overlap with the
PRA approved persons regime);

(b) but instead is included in a PRA

controlled function under the following parts
of the PRA Rulebook:

(i) Part 2 of “Senior management functions”;

(it) Part 2 of “Insurance — Senior Insurance
Management Functions”;

(iii) Part 6 of “Solvency Il Firms: Senior
Insurance Managers Regime — Transitional
Provisions”; or

(iv) Part 6 of “Non-Solvency Il Firms: Large
Non-Solvency Il Firms — Senior Insurance
Managers Regime — Transitional Provisions.

Section Two: Supplementary requirements

Item of template for which supplemental
requirements apply

Supplemental requirements

Questions (E) and (F)

If:

(a) the finding or disciplinary action was
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reached or taken by another member of B’s
group with the authority to do so; and

(b) the finding or disciplinary action relates
to conduct by P relating to the carrying on of
activities (whether or not regulated activities)
by B;

this question applies to such finding or
disciplinary action in the same way as it does
to findings or disciplinary action made or
taken by the firm itself.

Question (F)

This question is subject to SYSC TP 5.4.5R
(where there is no need to disclose
disciplinary action that took place before
certain dates if the firm’s records do not show
whether there was a breach of individual
conduct requirements).

The whole of Part One of this annex

The template to be used by a firm in giving a
reference includes everything in Part One of

this annex except for the “Guide to using this
template” paragraph.

22 Annex
2 references

Factors to take into account when asking for and giving regulatory

Matters to take into account

Comments

(A) Any outstanding liabilities of that person
from commission payments

(B) Any relevant outstanding or upheld
complaint from an eligible complainant
against P

(C) Section 5 of the relevant Form A in SUP
10A Annex 4 (Application to perform
controlled functions under approved persons
regime) or SUP 10C Annex 2 (Application to
perform senior management functions)

[To be reviewed in a second Consultation

Paper]

(D) FIT 2 (Main assessment criteria)

(E) The persistency of any life policies sold

This only applies if SUP 16.8.1G(1)
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by P (Persistency reports from insurers) applies to
B

Note: P refers to the employee or ex-employee about whom the reference is given as defined
in more detail in SYSC 22.2.1R and SYSC 22.2.2R.

After SYSC 22 (Regulatory references) insert a new chapter SYSC 23. The text is not
underlined.

23 Senior managers and certification regime: Introduction and classification
23.1 Purpose
23.1.1 G  The purpose of this chapter is to:

1) explain what the senior managers and certification regime is and
where to find the main Handbook provisions;

(@) define which firms the regime applies to;
3 define the different kinds of SMCR firm; and

4) require certain firms to carry out criminal record checks before
appointing certain board directors.

23.2 Definitions and types of firms

23.2.1 R SYSC 23 Annex 1R (Definition of SMCR firm and different types of SMCR
firms) defines:

1) what an SMCR firm is; and
@) what the different types of SMCR firm are.

23.2.2 G  Broadly speaking, firms covered by the senior managers and certification
regime that are dual-regulated by the FCA and the PRA are divided into two
categories:

1) Banks and deposit-takers. They are called SMCR dual regulated
banking sector firms.

@) Insurers.

23.2.3 G  Broadly speaking, firms covered by the senior managers and certification
regime that are regulated by the FCA are divided into three categories:

1) Firms regulated by the FCA that do not fall into (2) or (3). They are
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called core SMCR firms. A large number of firms will be in this
category.

@) Certain large firms. These are called enhanced scope SMCR firms.
Relatively few firms fall into this category.

3 Firms whose business is limited to certain types. These are called
limited scope core SMCR firms. A large number of firms will be in
this category. The main examples are:

(@)
(b)

(©)
(d)

limited permission consumer credit firms;

an authorised professional firm whose only regulated
activities are non-mainstream regulated activities;

internally managed AlFs; and

firms whose main business is not regulated and whose
regulated business is (with limited exceptions) restricted to
insurance distribution activity in relation to non-investment
insurance contracts.

Overview of the senior managers and certification regime

There are three main elements to the regime:

1) the senior managers regime;

(@) the certification regime; and

3 conduct rules that apply directly to a firm’s workforce.

The table in SYSC 23.3.3G gives more details about each of those three
elements. The first two columns of the table applies to all firms. The third
column only covers firms that are not regulated by the PRA.

Table: Summary of the senior managers and certification regime

Description of component of the Handbook Application to
regime provisions solo-regulated
firms

The senior managers regime: Parts that apply to all firms

Pre-approval by the FCA of senior SUP 10C Applies to all
management (the Handbook calls solo-regulated
senior management subject to pre- firms

approval SMF managers)
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Firm to be satisfied that a person is
fit and proper before applying for
them to be approved as an SMF
manager by the FCA or PRA

This
requirement
comes from
section 60A of
the Act. There is
guidance on it
in SUP
10C.10.14G
(Vetting of
candidates by
the firm)

Applies to all
solo-regulated
firms

Annual assessment of fitness and
propriety by the SMF managers’
firms

This
requirement
comes from
section 63(2A)
of the Act.
There are
related
notification
obligations in
SUP
10C.14.18R to
SUP
10C.14.25G
(Notifications
about fitness,
disciplinary
action and
breaches of
COCON).

Applies to all
solo-regulated
firms

A firm should carry out criminal
records checks before applying for
someone to be approved as an SMF

SUP
10C.10.16R
(Criminal

Applies to all
solo-regulated
firms except for a

manager records checks | sole trader
and verifying without
fitness and employees
properness)

A firm should ask for a regulatory SYSC 22 Applies to all

reference before appointing someone | (Regulatory solo-regulated

to be an SMF manager, or to certain | references) firms

other senior management positions,

and give one if asked to by another

firm doing so

Statements of responsibilities SUP 10C.11 Applies to all

This is a document that sets out the

(Statements of

solo-regulated
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responsibilities that an SMF manager
performs as part of their designated
senior management function. It is
prepared as part of the firm’s
application to the FCA or PRA for
them to be approved as an SMF
manager. It should be updated after
approval when there has been any
significant change in the
responsibilities of the SMF manager

responsibilities).

Many of the
requirements
are in the Act
itself but they
are summarised
in SUP 10C.11.

SUP 10C.11
also adds some
further
requirements,
particularly
about there
being one
statement of
responsibilities
per SMF
manager per
firm.

firms

The senior managers regime: Parts that apply to many firms

A firm should allocate certain
specified management
responsibilities among its SMF
managers

The Handbook calls them FCA-
prescribed senior management
responsibilities

SYSC 24
(Senior
managers and
certification
regime:
Allocation of
prescribed
responsibilities)

Does not apply to
a limited scope
core SMCR firm

Applies to a core
SMCR firm and
an enhanced
scope SMCR firm

A firm should carry out criminal
records checks before appointing a
board director who is not an SMF
manager

SYSC 23.4
(Criminal
record checks
for non-
executive
directors)

Does not apply to
a limited scope
core SMCR firm

Applies to a core
SMCR firm and
an enhanced
scope SMCR firm

The senior managers regime: Parts that only apply to a limited range of

firms
A firm should maintain a SYSC 25 Does not apply to
comprehensive and up-to-date (Senior a limited scope

document (called the management
responsibilities map) that describes
its management and governance
arrangements

managers and
certification
regime:
Management
responsibilities

core SMCR firm
or a core SMCR
firm

Applies to an
enhanced scope
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maps and SMCR firm
handover
procedures and
material)
A firm should ensure that, at all SYSC 26 Does not apply to
times, one or more of its SMF (Senior a limited scope

managers have overall responsibility
for each of the activities, business
areas and functions of the firm

managers and
certification
regime: Overall
and local
responsibility)

core SMCR firm
or a core SMCR
firm

Applies to an
enhanced scope
SMCR firm

A firm should ensure that a person
becoming an SMF manager has all
the information and material that
they could reasonably expect to have
to perform their responsibilities

SYSC 25.9
(Handover
procedures and
material)

Does not apply to
a limited scope
core SMCR firm
or a core SMCR
firm

Applies to an
enhanced scope
SMCR firm

The senior managers regime:

Parts outside the Handbook

Duty of responsibility This is dealt Applies to all
. . . ith in section | solo-regulated

This applies to SMF managers in all wi .
types of firm. 66A(5) of the firms

Act.

There is

guidance on this

in DEPP 6.2.9-

AG to DEPP

6.2.9-FG.
Criminal offence relating to a This is Does not apply to
decision that causes a financial contained in any solo-
institution to fail. section 36 of the | regulated firm
It applies to a UK SMCR dual g'”af‘c'a'
regulated banking sector firm but (Be;\éllfiisg
does not apply to a credit union. Reform) Act
It does not apply to any firm that is 2013

not a UK SMCR dual regulated
banking sector firm.

The certification regime

A firm should not permit an

Most of the

Applies to all
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employee to carry out certain
functions (FCA-specified significant-
harm functions) unless it has issued
them with a certificate.

The certificate is only valid for a
year. The firm will have to renew it if
the employee is to carry on
performing the function.

A firm may not issue or renew a
certificate unless it is satisfied that
the person is fit and proper.

Certification does not involve pre-
approval by the FCA or PRA.

requirements of
this regime are
in section 63E
(Certification of
employees by
authorised
persons) and
63F (Issuing of
certificates) of
the Act.

SYSC 27
(Senior
managers and
certification
regime:
Certification
regime)
describes the
regime and
explains which
employees are

solo-regulated
firms except for
internally
managed AlFs

covered.
A firm should ask for a regulatory SYSC 22 Applies to all
reference before appointing someone | (Regulatory solo-regulated
to perform an FCA-specified references) firms

significant-harm functions (or a PRA
equivalent) and give one if asked to
by another firm doing so

Conduct rules (ap

plies to all firms)

Rules of conduct that apply directly | COCON Applies to all
to a firm’s workforce other than solo-regulated
ancillary staff firms
A firm should report breaches of SUP 15.11 Applies to all
COCON to the FCA (Notification of | solo-regulated
COCON firms
breaches and
disciplinary
action)
A firm should: These Applies to all

(@) ensure that all persons subject to
COCON are notified of the rules that
apply to them; and

(b) take all reasonable steps to ensure
that they understand how COCON

obligations are
in section 64B
of the Act
(Rules of
conduct:
responsibilities

solo-regulated
firms
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applies to them of authorised
persons).

There is
guidance in
COCON 2.3
(Firms: Training
and breaches)

23.3.4 G  The PRA has requirements corresponding to the senior managers and
certification regime that apply to PRA-authorised persons. The FCA and
PRASs’ regimes are designed to work together and complement each other. A
PRA-authorised person will therefore need to consider the PRA’s
requirements to get a complete picture of the requirements that apply to it
(and its workforce) in the area covered by the senior managers and
certification regime and the requirements in the Act on which it is based.

23.4 Criminal record checks for certain directors
23.4.1 R This section applies to a UK SMCR firm that:
1) is an FCA-authorised person; and
2 is not a limited scope core SMCR firm.

23.4.2 R Afirm must (as part of its assessment of the fitness and propriety of any of
its non-SMF board directors subject to competence requirements (P) obtain
the fullest information that it is lawfully able to obtain about P under Part VV
of the Police Act 1997 (Certificates of Criminal records, etc) and related
subordinated legislation of the UK or any part of the UK before P’s
appointment as a board director.

23.4.3 G  The guidance in SUP 10C.10.17G to SUP 10C.10.18G and SUP
10C.10.21G about criminal record checks (criminal record checks for
candidates to be an SMF manager) applies to criminal record checks under
this section.

23 Annex Definition of SMCR firm and different types of SMCR firms
1

Part One: Flow diagram and other basic provisions
1.1 R The flow diagram in SYSC 23 Annex 1 1.2R, defines:

(1) an SMCR firm; and
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1.2 R

the different categories of SMCR firm.

Flow diagram: Types of SMCR firm

Are you a firm?

No

Yes

Are you an exempt firm (see
Part 2 of this annex)?

No

Are you an SMCR dual
regulated banking sector
firm?

No

Are you in the insurance
sector as defined in Part 3 of
this annex?

No
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You are not an SMCR firm

You are not an SMCR firm

You are an SMCR firm.

You are not a core SMCR
firm, an enhanced scope
SMCR firm or a limited scope
core SMCR firm.

You are an SMCR firm.

You are not a core SMCR
firm, an enhanced scope
SMCR firm or a limited scope
core SMCR firm.




J

Do you meet the requirements
for being a limited scope core
firm as defined in Part 4 of
this annex?

No

J

Are you excluded from the
enhanced regime as defined
in Part 5 of this annex?

No

J

Do you meet one of the
qualification conditions for
the enhanced requirements in
accordance with Parts 6 to 9
of this annex?

No

You are an SMCR firm and a

Yes

FCA 2018/XX

e

You are an SMCR firm and a
limited scope core SMCR firm

You are an SMCR firm and a
core SMCR firm

You are an SMCR firm and an
enhanced scope SMCR firm

core SMCR firm
1.3 R If a firm is subject to a requirement that it must comply with the rules in
the Handbook applicable to one of the categories of SMCR firm set out in
this Annex, it is to be treated as falling into that category of SMCR firm
for all purposes.
1.4 G (1) The FCA may, on a case-by-case basis, require a core SMCR firm

to comply with the requirements that apply to an enhanced scope
SMCR firm if the FCA considers it appropriate to do so to advance
one or more of its operational objectives under the Act.

(2)  The most common example of a requirement described in SYSC 23
Annex 1 1.3R is likely to be one of the kind described in (1).

Page 92 of 312




2.1

2.2

2.3

2.4

2.5

3.1

3.2

4.1

4.2

FCA 2018/XX

(3)  One effect of SYSC 23 Annex 1 1.3R is that if a firm is moved from
the core SMCR firm to the enhanced scope SMCR firm category,
the FCA-designated senior management functions that will apply to
it are the ones for enhanced scope SMCR firms.

Part Two: Definition of exempt firm

R

R

This part defines an exempt firm for the purposes of the flow diagram in
Part One of this annex.

An overseas firm is an exempt firm if it:

(1) does not have; and

(2) does not have an appointed representative that has;

an establishment in the United Kingdom.

An incoming EEA firm that is an EEA pure reinsurer is an exempt firm.,

A UCITS qualifier is an exempt firm (see section 266 of the Act
(Disapplication of rules)).

An AIFM qualifier is an exempt firm.

Part Three: Definition of insurance sector

R

A firm is in the insurance sector for the purposes of the flow diagram in
Part One of this annex if the firm is:

(1) aSolvency Il firm (including a large non-directive insurer); or
(2) asmall non-directive insurer.

(1)  Afirm from which the Solvency Il rules (as defined by the part of
the PRA Rulebook described in this paragraph (1)) are disapplied by
chapter 2 of the Solvency Il Firms: Transitional Measures part of
the PRA Rulebook is in the insurance sector for the purposes of the
flow diagram in Part One of this annex.

(2)  Afirm defined as a small run-off firm in the Glossary part of the
PRA Rulebook is in the insurance sector for the purposes of the
flow diagram in Part One of this annex.

Part Four: Definition of limited scope core SMCR firm

R

This part sets out the requirements for being a limited scope core firm for
the purposes of the flow diagram in Part One of this annex.

A firm listed in the table in SYSC 23 Annex 1 4.3R is a limited scope core
firm if:
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(1) its principal purpose is to carry on activities other than regulated
activities; and

(2) itisnota MiFID investment firm.

4.3 R Table: List of limited scope core SMCR firms referred to in SYSC 23
Annex 1 4.2R
1) Oil market participant
2 Service company
(3) Energy market participant
4) A wholly owned subsidiary of:
@ a local authority; or
(b) a registered social landlord

(5) A firm with permission to carry on insurance distribution activity in relation to
non-investment insurance contracts but no other regulated activity (except
advising on P2P agreements)

4.4 G It will be a matter of fact in each case whether, having regard to all the
circumstances, including in particular where the balance of the business
lies, a firm’s principal purpose is to carry on activities other than
regulated activities. If a firm wishes to rely on SYSC 23 Annex 1 4.2R, it
should be in a position to demonstrate that its principal purpose is to carry
on activities other than regulated activities.

4.5 R A sole trader is a limited scope core firm.

4.6 R A firm whose permission is limited to the carrying on of a relevant credit
activity (as defined in paragraph 2G of Schedule 6 to the Act) (a limited
permission) is a limited scope core firm.

4.7 R A not-for-profit debt advice body is a limited scope core firm.

4.8 R An authorised professional firm whose only regulated activities are non-
mainstream regulated activities is a limited scope core firm.

4.9 R A firm is a limited scope core firm if it meets the following conditions:

(1) itisan internally managed AlF;

(2) itisabody corporate; and
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it is not a collective investment scheme.

Part Five: Exclusion from enhanced regime

This part sets out which firms are excluded from the enhanced regime for

the purposes of the flow diagram in Part One of this annex.

A non-UK SMCR firm is excluded from the enhanced regime.

A firm is excluded from the enhanced regime if its permission only covers

an authorised AIF only marketed to investors that are professional

it is exempt from MiFID under article 2(1)(j); and

its only permission is bidding in emissions auctions.

Part Six: Financial qualification condition for being an enhanced scope SMCR

A firm meets a qualification condition for the purposes of identifying an

enhanced scope SMCR firm under the flow diagram in Part One of this
annex if it meets one of the criteria set out in column (1) of the table in

5.1 R
5.2 R
5.3 R
being the full-scope UK AIFM of:
(1) anunauthorised AlF; or
)
clients.
5.4 R A firm is excluded from the enhanced regime if:
1)
)
firm
6.1 R
SYSC 23 Annex 1 6.2R.
6.2 R Table: Financial qualification conditions

Qualification condition

Reporting requirement

(1) The firm has (or has had at any time in the
previous three years) assets under
management of £50 billion or more

Assets under management are calculated in
accordance with the method that must be
used to calculate the amount to be recorded
in data element 1A (Total funds under
management) in data item FSA038 (Volumes
and Type of Business)

(2) The firm’s current total intermediary
regulated business revenue is £35 million per
annum or more

Total intermediary regulated business
revenue is calculated in accordance with the
method that must be used to calculate the
amount to be recorded in data element 4E
(Total regulated business revenue) in Section
B (Profit and Loss account) of the RMAR

(3) The firm’s annual revenue generated by

Annual revenue generated by regulated
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regulated consumer credit lending is £100
million or more

consumer credit lending is calculated as
follows:

(@)

(b)

calculate each amount that must be
recorded in column B (Revenue) for
the rows headed “Lending” in data
item CCR002 (Consumer Credit data:
Volumes); and

add those amounts together.

(4) The firm currently has 10,000 or more
outstanding regulated mortgages

A firm’s outstanding regulated mortgages are
calculated as follows:

(@)

(b)

(©)

calculate the amount that must be
recorded in row E4.5 (Total) in the box
under the headings and sub-headings
“Regulated Loans”, “Balances
outstanding” and “Number” in the
MLAR;

calculate the amount that must be
recorded in row G1.1(d) (total) under
the headings and sub-headings “As
PRINCIPAL administrator” and
“Regulated loans” in the MLAR; and

add those amounts together.

6.3 G (O

Column (2) of the table in SYSC 23 Annex 1 6.2R refers to the

Handbook versions of the relevant data items.

(2)  The boxes referred to in row (4) (outstanding regulated mortgages)
correspond to the online version of the MLAR as follows:

(@) paragraph (a) corresponds to data item c¢3; and

(b)  paragraph (b) corresponds to data item G1.1 c1 (d).

If the applicable financial reporting requirements in column (2) of the

table in SYSC 23 Annex 1 6.2R have changed during the relevant period,
the calculations must be made in accordance with whatever requirements

6.4 R

applied for the applicable period.
6.5 R The calculations are made on a solo basis.
6.6 R (1)

The calculation periods and dates in column (1) of the table in

SYSC 23 Annex 1 6.2R are defined so as to be consistent with the
financial reporting periods and dates used for the corresponding
data item in column (2) of that table. The rest of this rule gives
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particular examples of this principle.

If a calculation in column (1) of the table in SYSC 23 Annex 1 6.2R
is on a per annum or annual basis, then:

(@ if the reporting period in column (2) is based on the firm’s
accounting period, so is the calculation period in column (1);
and

(b) if the reporting period in column (2) is based on a calendar
year, so is the calculation period in column ().

(@  Where row (2) or (3) of column (1) of the table in SYSC 23
Annex 1 6.2R refers to a firm’s current financial figures it
refers to the figures for its most recent calculation period in
column (1).

(b)  The most recent calculation period is the one ending on the
end date of the reporting period for the firm’s most recent
data item in column (2).

The current figure in row (1) or (4) of column (1) of the table in
SYSC 23 Annex 1 6.2R is the one for the firm’s most recent data
item in column (2).

A firm’s most recent data item is the one whose required
submission date has passed most recently.

Where:

1)

@)

3)

the calculation in column (1) of the table in SYSC 23 Annex 1 6.2R
is based on annual or per annum revenue; and

the reporting period in column (2) is based on the firm’s accounting
period; but

the firm’s accounting period is not twelve months;

the firm must adjust the financial figure in column (1) proportionately.

A qualification condition does not apply to a firm if:

1)

(2)

1)

the corresponding reporting requirement referred to in column (2)
of the table in SYSC 23 Annex 1 6.2R does not apply to the firm; or

the firm has not been subject to the relevant reporting requirements
for long enough for the calculation to be made for that qualification
condition.

The financial reporting period in column (2) of the table in SYSC 23
Annex 1 6.2R may be shorter than the corresponding calculation
period in column (1) of that table.
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(2)  For example, the calculation period in column (1) may be based on
annual revenue but the firm may have to prepare the corresponding
data item in column (2) for revenue arising in six-month periods.

(3) Inthis example, the calculation in column (1) is based on the most
recently ended six-month period and the six-month period before
that.

(4)  This applies whether the financial reporting periods in column (2)
are based on a firm’s accounting periods or on the calendar year.

(5) See SYSC 23 Annex 1 6.7R for special requirements where a firm
has an accounting period of more or less than a year, which might
be caused, for example, by the firm changing its accounting
reference date.

Part Seven: Other qualification conditions for being an enhanced scope SMCR

firm

R

A firm meets a qualification condition for the purposes of identifying an
enhanced scope SMCR firm under the flow diagram in Part One of this
annex if it meets one of the following criteria:

(1) the firmis a significant IFPRU firm; or
(2)  the firmis a CASS large firm.

If a firm is subject to a requirement that it must comply with the rules in
the Handbook applicable to one of the categories of firm in SYSC 23
Annex 1 7.1R it is to be treated as falling into that category of firm for the
purpose of this Annex as well.

Part Eight: When a firm becomes an enhanced scope SMCR firm

Meeting the financial thresholds in Part 6

R

A firm that:
(1) was not an enhanced scope SMCR firm; and

(2) then meets one of the qualification conditions in Part 6 of this
Annex (financial qualification conditions);

must comply with the requirements for enhanced scope SMCR firms (and
becomes an enhanced scope SMCR firm) from six months after the data
item submission date for the calculation period in column 1 of the table in
SYSC 23 Annex 1 6.2R for which the firm first meets that qualification
condition.

(1) The data item submission date for a calculation period in column
(1) of the table in SYSC 23 Annex 1 6.2R is the date on which the
data item for the corresponding financial reporting period in
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column (2) of that table should be submitted.

(2)  Where a firm must use data items from more than one financial
reporting period to make a calculation required by column (1) of
the table, the data item submission date is the due date for
submission of the data item for the most recent such financial
reporting period.

Meeting the qualification conditions in Part 7

8.3 R

8.4 G

8.5 G

A firm that:
(1) was not an enhanced scope SMCR firm; and

(2) then meets one of the qualification conditions in Part 7 of this
annex (other qualification conditions);

must comply with the requirements for enhanced scope SMCR firms (and
becomes an enhanced scope SMCR firm) from six months after the date
that the status in SYSC 23 Annex 1 7.1R becomes effective.

SYSC 23 Annex 1 8.3R means that a firm becomes an enhanced scope
SMCR firm on the date in column (2) of the table in SYSC 23 Annex 1
8.5G.

Table: Date firm becomes an enhanced scope firm

Qualification condition Date firm becomes an enhanced scope SMCR

The firm is a significant IFPRU firm Six months after the date in IFPRU 1.2.6R(2).

The firm is a CASS large firm Six months after the date in CASS 1A.2.12R.

This includes a firm that has elected to
be treated as a CASS large firm

8.6 G

8.7 G

(1) The purpose of the six-month period between meeting the
conditions for being an enhanced scope SMCR firm and the firm
becoming subject to the requirements for such firms is to allow it to
make preparations to comply with the new requirements.

(2)  For example, a firm that used to be a core SMCR firm should use
this period to apply for approval for its personnel to perform the
new designated senior management functions that will apply
because it has become an enhanced scope SMCR firm.

(1) Afirm retains its old status during the six-month period described
in this Part.
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(2) For example, a core SMCR firm that meets one of the qualification
conditions for being an enhanced scope SMCR firm will remain as a
core SMCR firm for six months after it meets the qualification
condition.

Part Nine: When a firm stops being an enhanced scope SMCR firm

Introduction

R

A firm that:
(1) was an enhanced scope SMCR firm; and
(2)  then meets none of the qualification conditions in this Annex,

ceases to be subject to the requirements for enhanced scope SMCR firms
(and ceases to an enhanced scope SMCR firm) on the date set out in this
Part.

Ceasing to meet the financial thresholds in Part 6

R

G

Where the last qualification condition that an enhanced scope SMCR firm
meets is one of the conditions in Part 6 of this annex (financial
qualification conditions), a firm ceases to be subject to the requirements
for enhanced scope SMCR firms one year after the data item submission
date for the calculation period in column (1) of the table in SYSC 23
Annex 1 6.2R for which the firm first ceases to meet that qualification
condition.

See SYSC 23 Annex 1 8.2R for what data item submission date means.

Ceasing to meet the qualification conditions in Part 7

R

Where the last qualification condition that an enhanced scope SMCR firm
meets is one of the conditions in Part 7 of this annex (other qualification
conditions), a firm ceases to be subject to the requirements for enhanced
scope SMCR firms one year after the date that the status in SYSC 23
Annex 1 7.1R ceases to apply.

Remaining as an enhanced scope firm

R

If:

(1) the one year period in SYSC 23 Annex 1 9.2R or SYSC 23 Annex 1
9.4R is still running; and

(2) the firm again meets a qualification condition in Part Six or Seven
of this annex;

then:
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(3) the firm remains an enhanced scope SMCR firm; and

(4)  the six-month period in Part 8 of this annex does not apply.

Amend the following as shown. In accordance with paragraph F to this instrument, cross
references amended in column A in the tables of Annex A are so changed in the text of the
following provisions. These changes are not shown.

24

24.1

2411

24.1.2

24.1.3

24.1.4

2421

24.2.2

Senior managers and certification regime: Allocation of prescribed
responsibilities

Application

Main application rules

R This seetion chapter applies to Uk—relevant-authorisedpersens an SMCR

firm, except to the extent that this chapter applies a narrower scope to a
particular provision. However, this chapter does not apply to:

(1)  alimited scope core SMCR firm; or

(2) an EEA SMCR firm.

R This seetien chapter is not limited to regulated activities or other specific
types of activities.

Territorial scope

R Thereis no territorial limitation on the application of this seetien chapter,
subject to SYSC 24.1.5R.

When this chapter applies to a non-UK SMCR firm, it applies in relation to
the activities of the firm’s branch in the United Kingdom.

|70

Allocation of FCA-prescribed senior management responsibilities: Main
allocation rules

Allocation of FCA-prescribed senior management responsibilities

R Afirm must allocate each of the FCA-prescribed senior management
responsibilities in RPart-1-of the table in SYSC 24.2.6R that apply to it to one
or more SMF managers of the firm.

G (1) Subjectto (2), SYSC 24 Annex 1 (Which prescribed responsibilities
apply to which kind of firm) sets out which FCA-prescribed senior
management responsibilities apply to which kind of SMCR firm.
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(2) Each FCA-prescribed senior management responsibility in Part Four
of the table in SYSC 24.2.6R (functions applying in specified
situations) is subject to further restrictions on the types of firm and
circumstances to which it applies, as set out in that Part.

24.2.3 R (1) A firm may not allocate an FCA-prescribed senior management
4 7.5(5) responsibility to an SMF manager who is only approved to perform
o the other overall responsibility function or the other local
responsibility function for that firm, subject to (6} (2).

2 A firm may allocate the FCA-prescribed senior management
4 7.5(6) responsibility (z) in rew11)-of the table in SYSC 24.2.6R (functions
o in relation to CASS) to an SMF manager who is only approved to
perform the other overall responsibility function_or the other local
responsibility function.

24.2.4 R A firm must make the allocations of FCA-prescribed senior management
4 7.5(7) responsibilities in this rule chapter in such a way that it is clear who has
o which of those responsibilities.

What the FCA-prescribed senior management responsibilities are

24.2.5 R The FCA-prescribed senior management responsibilities are set out in the
176 table in SYSC 24.2.6R.

24.2.6 R Table: FCA-prescribed senior management responsibilities

Part One (applies to all firms)

FCA-prescribed Explanation Equivalent PRA-
senior management prescribed-senior
responsibility management

il
Reference letter
(1) Responsibility for | The senior PRA-preseribed-senior

the firm’s performance | management managers | management
of its obligations under | regime means the responsibHity-4-1(1)
the senior management | requirements of the @

managers regime regulatory system
applying to relevant
autherised-persens

SMCR firms insofar as
they relate to SMF
managers performing
designated senior
management functions,
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including SUP 10C
(FCA senior
management managers
regime for approved
persons a-relevant

authorised persons).

This responsibility
includes:

(1) compliance with
conditions and time
limits on approval,

(2) compliance with
the requirements about
the statements of
responsibilities (but
not the allocation of
responsibilities
recorded in them);

(3) compliance by the
firm with its
obligations under
section 60A of the Act
(Vetting of candidates
by relevant authorised
persons); and

(4) compliance by the
firm with the
requirements in SYSC
22 (Regulatory
references) so far as
they relate to the senior
management managers
regime, including the
giving of references to
another firm about an
SMF manager or
former SMF manager.

(2) Responsibility for
the firm’s performance
of its obligations under
the employee
certification regime

The employee
certification regime
means the
requirements of
sections 63E and 63F
of the Act
(Certification of
employees) and all
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other requirements of
the regulatory system
about the matters dealt
with in those sections,
including:

(1) SYSC 27 (_Senior

managers and
certification regime:

Certification Regime);

(2) the requirements in
SYSC 22 (Regulatory
references) so far as
they relate to the
employee certification
regime, including the
giving of references to
another firm about a
certification employee
or former certification
employee; and

(3) the corresponding
PRA requirements.

regulatory system responsibilities
i
aneutd l'el _nll_a_nagement recorcea--Ht
“4) (3) Overal (1) This includes the Nene

Responsibility for the
firm’s policies and
procedures for
countering the risk that
the firm might be used
to further financial
crime

(a) responsibility for
the firm’s policies and
procedures in relation
to the matters in SYSC
3.2.6R (Systems and
controls in relation to
compliance, financial
crime and money

laundering);

(b) the function in
SYSC 6.3.8R (firm
must allocate to a
director or senior
manager overall
responsibility within

Page 104 of 312




FCA 2018/XX

the firm for the
establishment and
maintenance of
effective anti-money
laundering systems
and controls); ;

if that any of those rule

rules apphes apply to
the firm.

(2) The firm may
allocate this FCA-
prescribed senior
management
responsibility to the
MLRO but does not
have to.

(3) If the firm does not
allocate this FCA-
prescribed senior
management
responsibility to the
MLRO, this FCA-
prescribed senior
management
responsibility includes
responsibility for
supervision of the
MLRO.

(4) Responsibility for

(1) The firm’s training

(b-1)

the firm’s obligations

obligations means its

in relation to conduct

obligations under

rules for:
(a) training; and

(b) reporting

section 64B of the Act
(Rules of conduct:
responsibilities of
authorised persons).

(2) The firm’s

reporting obligations
means its obligations
under section 64C of
the Act (Requirement
for authorised persons
to notify requlator of
disciplinary action).

(3) Conduct rules
means the rules in
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conduct).
. The whistleblowers
(.I’ ‘),’ ‘G“.“g as-the , o
“I”“ 5 _nlnstleblewels G|IEH'II|9I8_|I I'IS' e_tlleeated
outin-SYSC18.4.4R

Part Two (only applies to al-firms-exeeptforsmal-CRR-firms-and-credit

gpions certain banks and insurance sector firms)

FCA-prescribed
senior management

responsibility

Explanation

Reference letter

£5) (1) Responsibility
for:

(@) leading the
development of; and

(b) monitoring the
effective
implementation of;

policies and procedures
for the induction,
training and
professional
development of all
members of the firm’s
governing body.

6} (2) Responsibility
for monitoring the
effective
implementation of
policies and procedures
for the induction,
training and
professional
development of all
persons performing
designated senior
management functions
on behalf of the firm
other than members of
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the governing body.

Part Three (only applies to certain solo-requlated firms)

FCA-prescribed
senior management

Explanation

Reference letter

responsibility
(1) Responsibility for Business model means | (t)
the development and the same thing as it
maintenance of the does in Schedule 6 to
firm’s business model the Act (Threshold
by the governing body. | Conditions).
This responsibility
applies even if the
business model
threshold condition
does not apply to it.
(2) Responsibility for (dd)

ensuring the firm’s
governing body is
informed of its legal
and reqgulatory

Part Four (functions applying in specified situations)

FCA-prescribed
senior management

responsibility

Explanation

Reference letter

(1) Responsibility for

This responsibility does

compliance with the

not include allocating

requirements of the
regulatory system
about the management
responsibilities map

responsibilities
recorded in it.

This responsibility does

not apply to a firm to
which the requirements
about management
responsibilities maps in
SYSC 25 (Senior

managers and
certification regime:

Management
responsibilities maps
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and handover
procedures and
material) do not apply.

(2) Acting as the firm’s | The whistleblowers’ (n)
whistleblowers’ champion’s allocated
champion responsibilities are set
out in SYSC 18.4.4R.
This responsibility does
not apply to a firm that
is not required to have
a whistleblowers’
champion.
A (3) Responsibility | (1) In the case of a PRA-prescribed-senior
for: PRA-authorised firm, management
(a) safeguarding the .I Inls gh_ls respons_ltl))_lll_ltty FesponstHity 4-1(15)
independence of; and :‘r(;(r: udes responsibiiity 1)
(b) oversight of the ' .
performance of; _(a) safeguardlng.the
independence of; and
the internal audit )
function, in accordance (b) oversight of.the
With SYSC 6.2 (Internat | PErfOrmance of,
Audity-orarticle24-of | a person approved to
the-MiFID-Org perform the PRA’s
Regulation the internal | Head of Internal Audit
audit requirements for | designated senior
SMCR firms. management function
for the firm if that
function applies to the
firm.
(2) This responsibility
only applies if and to
the extent that:
(a) the internal audit
requirements for SMCR
firms or the PRA
requirements listed in
paragraph (1) of this
column apply to the
firm; and
(b) the firm is required
to ensure the things in
column (1) or that
paragraph.
£8) (4) Responsibility (1) This responsibility | PRA-preseribed-senior
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for: includes responsibility | management
(a) safeguarding the for: FespeRsibHy-4-1(16)
independence of; and (a) safeguarding the (K)
(b) oversight of the independence of; and
performance of; (b) oversight of the
the compliance performance of;
function in accordance | the person performing
with S¥SG6-1 the compliance
{Comphianece)-orarticle | oversight function for
22 of the MiFID Org the firm.
Reg ”ancem (2) This responsibility
compliance only applies if and to
r_equwements for SMCR the extent that:
firms. -
(a) the compliance
requirements for SMCR
firms or the PRA
requirements listed in
paragraph (1) of this
column apply to the
firm; and
(b) the firm is required
to ensure the things in
column (1) or that
paragraph.
{9) (5) Responsibility (1) In the case of a PRA-prescribed-senior
for: PRA-authorised firm, management
(a) safeguarding the Ib"ls gh_ls respons_ltl))_lll_ltty Fesponsibility-4-(HF)
independence of; and Inciudes responsibriity ()]

(b) oversight of the
performance of;

the risk function, in
accordance with S¥SG
1 21R and SYSC

the risk control
requirements for SMCR
firms.

for:

(a) safeguarding the
independence of; and

(b) oversight of the
performance of;

a person approved to
perform the PRA’s
Chief Risk designated
senior management
function for the firm if
that function applies to
the firm.

(2) This responsibility
only applies if and to
the extent that:

(a) the risk control
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requirements for SMCR

firms or the PRA
requirements listed in
paragraph (1) of this
column apply to the
firm; and

(b) the firm is required
to ensure the things in
column (1) or that

paragraph.
20} (6) Responsibility | This responsibility does | PRA-preseribed-senior
for overseeing the not apply to a firm to management
development of and which SYSC 19D does | respensibity-4-1(18)
implementation of the | not apply. (m)
firm's remuneration
policies and practices
in accordance with
SYSC 19D (Dual-
regulated firms
Remuneration Code)
&H-Overal A) (1) This Nene
responsibility (7) responsibility only @

Responsibility for the
firm’s compliance with

CASS

applies to a firm to
which CASS applies.

B} (2) A firm may
include in this FCA-

prescribed senior
management
responsibility
whichever of the
following functions
apply to the firm:

(a) CASS 1A.3.1R
(certain CASS
compliance functions
for a CASS small firm);

(b) CASS 1A.3.1AR
(certain CASS
compliance functions
for a CASS medium
firm or a CASS large
firm);

(c) CASS 11.3.1R
(certain CASS
compliance functions
for certain CASS small
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debt management
firms); or

(d) CASS 11.3.4R
(certain CASS
compliance functions
for a CASS large debt
management firm);

but it does not have to.

€S} (3) If the firm does
not include the
functions in {B} (2) in
this FCA-prescribed
senior management
responsibility, this
FCA-prescribed senior
management
responsibility includes
responsibility for
supervision of the
person performing the
functions in {B} (2) that
apply to the firm.

(8) Responsibility for

This only applies if the

(-3)

taking reasonable steps

firm outsources its

to ensure that every

internal audit function

person involved in the
performance of the
firm’s internal audit
function is independent
from the persons who
perform external audit,

including:

(a) supervision and
management of the
work of outsourced
internal auditors; and

(b) management of
potential conflicts of
interest between the
provision of external
audit and internal audit
Services.

(9) Responsibility for:

Stress testing refers to

(a2) managing the firm’s
internal stress tests; and

stress testing under
SYSC 20 (Reverse
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(b) ensuring the
accuracy and timeliness
of information
provided to the FCA
and other requlatory
bodies for the purposes
of stress testing.

stress testing).

This responsibility only
applies to a firm to
which SYSC 20 applies.

(10) Responsibility for:

(1) Only applies to a

(i-2)

(a) providing for an
effective internal audit

firm:

(a) that outsources its

function in accordance

internal audit function

with one of the sections

to an external third

of the PRA Rulebook

party service provider;

listed in paragraph (2)
of column (2); and

(b) overseeing the
performance of the
internal audit function.

and

(b) to which one of the

following internal audit
PRA-prescribed senior

management

responsibilities applies:

(i) the responsibility in
rule 3.3(1) in the
Insurance — Allocation
of Responsibilities Part
of the PRA Rulebook;
or

(ii) the responsibility in
rule 3.2(1) in the Large
Non-Solvency Il Firms
— Allocation of
Responsibilities Part of
the PRA Rulebook.

(2) The parts of the
PRA Rulebook referred
to in column (1) are:

(a) Solvency Il firms -
Conditions Governing
Business 5; and

(b) Non-Solvency |l
Firms — Governance
9.2.

(3) Terms used in
column (1) have the
same meaning as they
do for the
corresponding PRA-
prescribed senior
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management
responsibility described

in paragraph (1) of this
column.

(11) The
responsibilities
allocated under COLL

Only applies to a firm

(za)

to which the rules in
column (1) apply.

6.6.27R or COLL
8.5.22R (Allocation of
responsibility for
compliance to an
approved person).

Part Five (only applies to branches)

FCA-prescribed
senior management

Explanation

Reference letter

responsibility
(1) Responsibility (aa)
for management of
the firm’s risk
management
processes in the UK
(2) Responsibility (ff)
for the firm’s
compliance with the
UK reqgulatory
system applicable to
the firm
(3) Responsibility This includes taking steps | (ee)

for the escalation of

to ensure that the senior

correspondence
from the PRA, FCA

management of the firm
and, where applicable, the

and other requlators

group, are made aware of

in respect of the firm

any views expressed by

to the governing
body and/or the
management body of

the requlatory bodies and
any steps taken by them in

relation to the branch,

the firm or, where
appropriate, of the
parent undertaking
or holding company
of the firm’s group

firm or group.
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Who funetions prescribed responsibilities should be allocated to

Seniority and authority

G  Ingeneralthe The FCA expects that a person who has responsibility for an
FCA-prescribed senior management responsibility #+a-(2).

(1)

will generally (in the case of the FCA-prescribed senior management
responsibilities in SYSC 24.3.3G(1)) be the most senior employee or
officer responsible for managing that area (or the most senior below
the chief executive); and

(@ be sufficiently senior and credible; and

(b)  have sufficient resources and authority;

to be able to exercise their management and oversight
responsibilities effectively.

Executive or non-executive

G

G

The FCA expects that normally a firm will allocate the FCA-prescribed
senior management responsibility #+-rews with the following FCA reference
letters (6)}A(8)+9)-and{(10) (see column three of the table in SYSC
24.2.6R) to an SMF manager who is a non-executive director of the firm (or,
in the case of a partnership, a partner without management responsibilities):

P B EBEREBREE

(f) (development of members of governing body):;

(i) (internal audit oversight);

(k) (compliance oversight);

(1) (risk control oversight);

(m) (remuneration code oversight); and

(n) (whistleblower’s champion).

Fhe Subject to (2), the FCA expects that normally a firm will
allocate:«a) the other FCA-prescribed senior management
responsibilities:-and-(b)-functions-under SYSC4- -8R (AHocation-of
overall responsibility for a firm’s activities, business areas and
management-funetions); to an SMF manager who performs

executive functions for the firm.
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(2)  Therelevant rules in COLL deal with the persons to whom a firm
should allocate FCA-prescribed senior management responsibility
(za) (COLL value for money assessment and independent director

requirements).

Exceptions for small non-complex firms

24.3.4 G

4.7.24
)

2435 G
4.5.13(2)

The FCA accepts that it may not be practical for a small non-complex firm
{see-SYSC4.5:13G) to comply with the parts of {1)2)-anre-(3)} SYSC
24.3.1G(1), SYSC 24.3.2G and SYSC 24.3.3G(1) that would otherwise apply
to it.

1) A firm UK SMCR dual regulated banking sector firm is likely to be
small and-nen-complex for these the purposes in SYSC 24.3.4G if :

@) itis:
(a) a small CRR firm as defined in the part of the PRA’s

@ ralebook PRA Rulebook called “Allocation of
responsibilities”; or

(b)  acredit union that meets the PRA’s size requirements for

i) small CRR firms as defined uhderthe-PRA s requirements in
() .

(2)  Afirmis likely to be non-complex for these purposes if:

(a) it conducts a limited number of simple business lines; and

)
(b) it does not rely on group governance arrangements; and
{e)

©) (in the case of a branch) it does not rely on governance
arrangements for other parts of the firm.

Not assigning too many responsibilities to one person

24.3.6 G

When deciding how to allocate FCA-prescribed senior management
responsibilities, a firm should avoid assigning such a wide range of
responsibilities to a particular SMF manager that they are not able to carry
out those responsibilities effectively.

Dividing and sharing management functions between different people

2437 G
4.7.25(1)

2438 G
4.7.25(2)

The FCA expects that a firm will not normally split an FCA-prescribed
senior management responsibility between several SMF managers, with
each only having responsibility for part.

The FCA expects that a firm will not normally allocate responsibility for:
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& an FCA-prescribed senior management responsibility;-e¢

ihilit f e ivitiesbusi I
to two or more SMF managers jointly.

Although the norm should be for a firm to have a single individual
performing each FCA-prescribed senior management responsibility

funetions), there may be circumstan’ces in which responsibilities can
be divided or shared (see (2)).

A firm should only divide or share a responsibility where this is
appropriate and can be justified.

For example, it would be justified to share a funetion-or
responsibility if that is done:

@) as part of a job share; or

(b) where departing and incoming senior managers work
together temporarily as part of a handover

A firm may have co-heads of a department or business unit if this
can be justified under (1) to (3).

The FCA expects a firm to divide and allocate responsibilities under:
this chapter

SYSC4-#-5R tlleeat_lle_nln_ of '5 ;g’ y lpleseubeel Serier

vitios. bus nctiones

between its SMF managers so that responsibilities are grouped
together appropriately.

The firm should make the judgement:
@) in (1); and

(b) about whether and how responsibilities and-funetions should
be shared;

under:

(©) SYSC 4.1.1R (robust governance arrangements); ané
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(d) any other applicable Handbook requirements, including SYSG
4.7.25G-and-SYSC4- 726G SYSC 2 (Apportionment of
Responsibilities) and SYSC 24.3.7G to SYSC 24.3.9G; and

(e) article 21 of the MiFID Org Requlation (General
organisational requirements) or other similar relevant and
directly applicable EU legislation.

The firm should take into account the way it is organised, the
business it carries out and the need not to allocate too many
responsibilities to one individual (see S¥SE4-£236 SYSC 24.3.6G).

The FCA expects a firm to allocate FCA-prescribed senior

management responsibilities and-respensibHities-allocated-under
SYSC 4.7.8R (Allocation of overall responsibility for a firm’s
activitiesbusiness-areas-and-managementfunetions) to the SMF

managers they are most closely linked to.

G SUP 10C.11.31G to SUP 10C.11.33G (Statements of responsibilities)
contains material about:

1)

)
G @

()

how to prepare statements of responsibilities where a responsibility
or-function is shared or divided between several SMF managers; and

dividing and sharing responsibilities.

A firm may allocate more than one FCA-prescribed senior
management responsibility to the same SMF manager.

This is subject to:

@) SYSC4-+23G SYSC 24.3.6G (should not give too many
responsibilities to one person); and

(b) SYSC 24.3.10G (what responsibilities should be grouped
together).

Allocation of responsibilities and territorial scope-

G @

()

As explained in SYSC 24.1.3R, there is no territorial limitation to the
application of this seetien chapter.

This means that a firm should allocate:

@) the FCA-prescribed senior management responsibilities;:-and

so that they cover activities, transactions, business areas and
management functions that are located or take place wholly or partly
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outside, as well as ones in, the United Kingdom.

24.3.14 G  Fhe In the case of a non-UK SMCR firm, the FCA-prescribed senior
488 management responsibilities relate to the activities of the third-country
o relevantautherisedpersen’s firm’s branch in the United Kingdom (see
SYSC 24.1.5R).

After SYSC 24 (Senior managers and certification regime: Allocation of prescribed
responsibilities) insert a new SYSC 24 Annex 1. The text is not underlined.

24 Which FCA-prescribed senior management responsibilities apply to which
Annex1 Kind of firm

Introduction and exclusions

1.1 G  This annex sets out which FCA-prescribed senior management
responsibilities apply to which type of SMCR firm.

1.2 R In this annex:

1) a v/ means that the FCA-prescribed senior management
responsibility does apply;

(@) a X means that the FCA-prescribed senior management
responsibility does not apply; and

(3) a reference letter refers to the reference letters in the table in SYSC
24.2.6R (Table: FCA-prescribed senior management
responsibilities).

1.3 G  If an FCA-prescribed senior management responsibility is not included in
the table for a particular class of firm that means that FCA-prescribed senior
management responsibility does not apply to any firm in that class.

1.4 R The following FCA-prescribed senior management responsibilities do not
apply to a full-scope UK AIFM in relation to its managing an AlF:

1) responsibility (j) (internal audit oversight);

@) responsibility (k) (compliance oversight);

(3) responsibility (I) (risk oversight);

4 responsibility (j-3) (independence of outsourced internal audit);

(5) responsibility (t) (business model); and
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(6) responsibility (dd) (informing governing body of obligations).
Banking sector firms

2.1 R (1) The table in SYSC 24 Annex 1 2.3R sets out which FCA-prescribed
senior management responsibilities apply to which type of SMCR
dual regulated banking sector firm.

@) SMCR firms in (1) are divided into the following categories for the
purposes of in (1):

@) a UK SMCR dual regulated banking sector firm (excluding
firms in (b));

(b) a small UK SMCR dual regulated banking sector firm; and
(c) a third-country SMCR dual regulated banking sector firm.

2.2 R Asmall UK SMCR dual regulated banking sector firm means a UK SMCR
dual regulated banking sector firm that is:

1) a small CRR firm as defined in the part of the PRA Rulebook called
“Allocation of responsibilities”; or

(@) a credit union.

2.3 R  Table: FCA-prescribed senior management responsibilities applying to
banking sector firms

Brief description of Reference UK firm Small UK Third-
responsibility letter of firm country
responsibility firm
Responsibility for the firm’s (a) v v v

performance of its obligations
under the senior managers regime

Responsibility for the firm’s (b) v v v
performance of its obligations
under the employee certification

regime

Financial crime (d) v 4 v
COCON (b-1) 4 v v
Training governing body (f) v X X
Training of staff performing ) v X X

designated senior management
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responsibilities

Management responsibilities (c) v 4 v
maps

Whistleblowers” champion (n) v 4 X
Internal audit oversight ()] v X X
Compliance oversight (k) v X X
Risk oversight (D v X x
Remuneration (m) v X x
CASS (2) v v v
UK risk management (aa) X X 4
Compliance with UK regulatory | (ff) X X v
system

Escalation of correspondence (ee) X X 4

Note: the categories of firm in the column headings of this table are to be interpreted in
accordance with the classification of firms in SYSC 24 Annex 1 2.1R. Therefore:

(1) Column three (UK firm) refers to SYSC 24 Annex 1 2.1R(2)(a);
(2) Column four (Small UK firm) refers to SYSC 24 Annex 1 2.1R(2)(b); and
(3) Column five (Third-country firm) refers to SYSC 24 Annex 1 2.1R(2)(c).

Insurance sector firms

3.1 R (1) The table in SYSC 24 Annex 1 3.2R sets out which FCA-prescribed
senior management responsibilities apply to which type of Solvency
Il firm (including a large non-directive insurer) and to a small non-
directive insurer.

(@) SMCR firms in (1) are divided into the following categories for the
purposes in (1):

(@)
(b)

(©
(d)

a Solvency Il firm (excluding firms in any other paragraph);

a firm falling within paragraph (b) of the definition of
Solvency Il firm (third country branch);

a small non-directive insurer;

afirm in SYSC 23 Annex 1 3.2R (firms in run-off); and
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(e) an insurance special purpose vehicle.

(3) An insurance special purpose vehicle only falls into paragraph
(2)(e). Subject to that a firm in (2)(d) does not fall into any other
paragraph.

3.2 R Table: FCA-prescribed senior management responsibility applying to
insurance sector firms

Brief description of Reference Solvency Third Other ISPV
responsibility letter of Il firm country | insurance
responsibility branches sector
Responsibility for the firm’s | (a) v v v v
performance of its
obligations under the senior
managers regime
Responsibility for the firm’s | (b) v v v v
performance of its
obligations under the
employee certification
regime
Financial crime (d) 4 4 v v
COCON (b-1) 4 v v v
Training governing body )] v X X X
Training of staff performing | (9) v X X X
designated senior
management
responsibilities
Management () v 4 X X
responsibilities maps
Whistleblowers’ champion | (n) v X X X
CASS (2 v v v x
Internal audit for non- (-2) v X x X
significant insurers
Compliance with UK (fF) x 4 X X
regulatory system
Escalation of (ee) x 4 X x
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correspondence

Note: The categories of firm in the column headings of this table are to be interpreted in
accordance with the classification of firms in SYSC 24 Annex 1 3.1R. Therefore:

(1) Solvency Il firm (column three) refers to SYSC 24 Annex 1 3.1R(2)(a);

(2) Third country branches (column four) refers SYSC 24 Annex 1 3.1R(2)(b);

(3) Other insurance sector (column five) refers to SYSC 24 Annex 1 3.1R(2)(c) and (d); and
(4) ISPV (column six) refers SYSC 24 Annex 1 3.1R(2)(e).

Solo regulated firms

4.1 R (1)

The table in SYSC 24 Annex 1 4.2R sets out which FCA-prescribed

senior management responsibilities apply to which type of core
SMCR firm and enhanced scope SMCR firm.

(@) SMCR firms in (1) are divided into the following categories for the
purposes of in (1):

(@)

UK core SMCR firm;

(b) non-UK core SMCR firm (excluding an EEA SMCR firm);
and

(©) enhanced scope SMCR firm.

4.2 R
regulated firms

Table: FCA-prescribed senior management responsibility applying to solo

Brief description of Reference UK core Third Enhanced
responsibility letter of firm country scope firm
responsibility core firm
Responsibility for the firm’s (a) v v v
performance of its obligations
under the senior managers
regime
Responsibility for the firm’s (b) v v v
performance of its obligations
under the employee certification
regime
Financial crime (d) v v v
COCON (b-1) 4 v v
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Management responsibilities (c) X X v
maps

Internal audit oversight )] X X v
Compliance oversight (k) X X v
Risk oversight )] x X v
CASS (2) v v v
Independence of outsourced (-3) X X v

internal audit

Business model (t) x X v
Stress tests (s) X X v
Informing governing body of (dd) v x X
obligations

COLL value for money (za) v v 4
assessment and independent

director requirements)

UK risk management (aa) X v x
Compliance with UK regulatory | (ff) X 4 X
system

Escalation of correspondence (ee) X v x

Note: The categories of firm in the column headings of this table are to be interpreted in
accordance with the classification of firms in SYSC 24 Annex 1 4.1R. Therefore:

(1) UK core firm (column three) refers to SYSC 24 Annex 1 4.1R(2)(a);
(2) Third country core firm (column four) refers to SYSC 24 Annex 1 4.1R(2)(b); and
(3) Enhanced scope firm (column five) refers to SYSC 24 Annex 1 4.1R(2)(c).

Amend the following as shown.

25 Senior managers and certification regime: Management responsibilities maps
and handover procedures and material

25.1 Application and purpose

Main application rules
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This seetion chapter applies to: Uk-—relevant-authorisedpersens:

Q) an SMCR dual regulated banking sector firm;

an enhanced scope SMCR firm; and

S

3) a Solvency 11 firm (including a large non-directive insurer) but
excluding:

(@ an insurance special purpose vehicle; and

(b)  afirmin SYSC 23 Annex 1 3.2R (firms in run-off);

except to the extent that this chapter applies a narrower scope to a particular
provision.

This seetion chapter is not limited to regulated activities or other specific
types of activities.

Territorial scope

R

Subject to SYSC 25.1.4R, Fhere there is no territorial limitation on the
application of this seetien chapter.

This seetion chapter applies to a non-UK SMCR firm:

2} third-country relevantauthorised-persons:

in relation to the activities of a branch maintained by them the firm in the
United Kingdom.

How this chapter applies to non-UK SMCR firms

R

Unless the context requires otherwise, the following terms in S¥S€4.5-4R
this chapter are modified as follows in relation to a non-UK SMCR firm:

Reference in S¥SC-4-5-7R this Modification
chapter
firm treated as a reference to the branch
governing body, management (a) treated as a reference to the
body, senior management and branch’s governing body, management
senior personnel body, senior management or senior

Page 124 of 312




25.1.6

25.2

25.2.1
454

FCA 2018/XX

personnel;

(b) the Glossary definitions of these
terms are adjusted so as to refer to the
branch rather than the firm as a whole

group

treated as including the rest of the firm

ibility for o e iities.
activities, business areas and business-areas-and-management
fuRctions fupctions
Purpose
G (1 One purpose of the management responsibilities map is to help the
firm and the FCA satisfy themselves that the firm has a clear
organisational structure (as required by S¥SE the requlatory system).
(@) It also helps the FCA to identify who it needs to speak to about
particular issues ang-who-is-accountable-Hsomething-goes-wrong.
(3) The management responsibilities map helps the FCA to operate its

powers and requirements for individuals. For example it helps the
FCA:

@) to identify who is accountable if something goes wrong;

(b) to understand the role of the approved person (or candidate)
in the braneh firm and therefore to judge how to use its

powers under the apprevedpersens regime for SMCR firms,
such as the power to grant or refuse approval of an SMF

manager.

Management responsibilities maps: Main rules

General rule

R

(1)

A UK SMCR firm must, at all times, have a comprehensive and up-
to-date decument document (the management responsibilities map)
that describes its management and governance arrangements. ;

including:
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(2)  Anon-UK SMCR firm must, at all times, have a comprehensive and
up-to-date document (the management responsibilities map) that
describes the management and governance arrangements for any
branch it maintains in the United Kingdom.

(3) A management responsibilities map must include:

(@)  details of the reporting lines and the lines of responsibility;
@ and
(b)  reasonable details about:
&
() the persons who are part of those arrangements; and
@)
(i) their responsibilities.
6

(See further requirements in SYSC 25.2.3R.)

25.2.2 R The firm’s management responsibilities map must show clearly how any
155 responsibilities covered by a firm’s management responsibilities map are
o shared or divided between different persons.

Specific requirements

25.2.3 R A management responsibilities map must include:
457

1) @) the names of all the firm’s:
Q) approved persons (including PRA approved persons);

(i) members of its governing body and (if different)
management body who are not approved persons;

(i) senior management;
(iv)  senior personnel; and
(b) details of the responsibilities which they hold,;

@) all responsibilities described in any current statement of
responsibilities;

(3) details of the management and governance arrangements relating to:

@ the FCA-prescribed senior management responsibilities; and
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(b) the PRA-prescribed senior management responsibilities;

including the identity of the persons to whom those functions are
allocated;

the reasons why (if it has done any of these things) the firm:

@) allocates responsibility for an FCA-prescribed senior
management responsibility to more than one person jointly;
or

(b) divides responsibility for an FCA-prescribed senior
management responsibility between different persons;

details about the functions allocated under S¥SC-4-7.8R-{AHocation
of-overalresponsibiity-forafirm’s-activities-business-areas-and
management-funetions) SYSC 26 (Senior managers and certification

regime: Overall and local responsibility), including:

@) what these the activities, business areas and management
functions allocated under that chapter are;

(b) the management and governance arrangements relating to
them;

(©

|de|eted|

(d) the reasons why (if it has done this) the firm allocates
responsibility for any such function to more than one person
jointly; and

(e) the identity of the persons to whom those functions are
allocated,;

matters reserved to the governing body (including the terms of
reference of its committees) and, if different, the management body;

details of how the firm’s management and governance arrangements
fit together with:

@ its group; and
@ any other person in (8);

details of the extent to which the firm’s management and governance
arrangements are provided by, or shared with, other members of its
group or others;

details of the reporting lines and the lines of responsibility (if any)
between the firm and those who carry out functions in relation to
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them it and:
@) other members of its group or other third parties;

(b) persons acting as employees or officers of, or otherwise
acting for, anyone in (a); or

(©) committees or other bodies of anyone in (a);

(10)  reasonable information about the persons described or identified in
the management responsibilities map, including:

@) whether they are employees of the firm and, if not, by whom
they are employed,;

(b) if they are certification employees of the firm; and

(c) the responsibilities they have in relation to other group
members or any other person in (8); and

(11) details of how (1) to (10) fit together and fit into the firm’s
management and governance arrangements as a whole.

25.24 R S¥SC457R(1H SYSC 25.2.3R(1) does not require the firm to include the
names of approved persons under SUP 10A.1.16BR (Appointed

representatives).
[Editor’s note: This provision will be reviewed in a second Consultation
Paper]

25.3 Management responsibilities maps: Exclusion of non-financial services

activities for some firms

25.3.1 R Anenhanced scope SMCR firm may prepare its management responsibilities
map so that (subject to SYSC 25.3.4R) it only includes its management and
governance arrangements to the extent that they cover, support or otherwise
relate to its SMCR financial activities.

25.3.2 G Support functions that should be covered by a management responsibilities
map under SYSC 25.3.1R might include:
Q) human resources;
(2)  thefirm’s information technology; and
3) compliance and legal services.
25.3.3 G (1 A firm may have a non-financial services business in addition to

carrying on its SMCR financial activities. Its support services may
support both aspects of its business and its management
responsibilities map may therefore still need to cover the support
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services even though they also cover the firm’s non-financial
services business.

(2)  Take for example human resources. If the firm’s human resources
function covers the firm’s entire workforce without separating the
parts that deal with the firm’s financial services and its other
business, the management responsibilities map should cover the
entire human resources function.

(3)  On the other hand, the firm may separate the part of its human
resources function that deals with those working in its financial
services business from the part that deals with the other part of its
business. In that case the management responsibilities map may
leave out the part of the human resources function that covers its
non-financial services business.

25.3.4 R If afirm uses the exclusion in SYSC 25.3.1R it must include sufficient
information about the excluded management and governance arrangements
to show how the included management and governance arrangements fit in
with the firm’s management and governance arrangements as a whole.

254 Guidance about what should be in a management responsibilities map

Material applicable to all firms

254.1 G  The management responsibilities map should be consistent with the
statements of responsibilities.

4.5.9(1) P

25.4.2 G  The statements of responsibilities and the management responsibilities map

45.9(2) should all be prepared in a way that makes it simple to see how the

o responsibilities allocated in a particular statement of responsibilities fit into
the overall system of management and governance of the firm.

25.4.3 G  The management responsibilities map should include functions that are:

4510

1) included in a PRA controlled function under:

(a) rules 2.3 to 2.5 in the part of the PRA Rulebook titled ‘Senior
Management Functions’;

(b)  rules 2.5to0 2.6 in the part of the PRA Rulebook titled
‘Insurance - Senior Insurance Management Functions’; or

©) rules 2.5 to 2.6 in the part of the PRA Rulebook titled ‘Large
Non-Solvency Il Firms — Senior Insurance Management
Functions’;

(PRA rules complementing SUP 10C.9 (Minimising overlap with the
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PRA approved persons regime)); or

(@) excluded from the other overall responsibility function under SUP
10C.7.1R(2) (Exclusion for approved person with approval to
perform other designated senior management functions); or

3) excluded from the other local responsibility function under SUP
10C.8.1R (Exclusion for approved person with approval to perform
other designated senior management functions).

A firm’s management responsibilities map should demonstrate that there are
no gaps in the allocation of responsibilities among its management.

A firm need only include summary details of the persons in SY¥SC-4.5-7R{1)
SYSC 25.2.3R(1).

A firm’s SMF managers and members of its governing body may overlap
with its senior management and senior personnel. If so, the firm does not
have to give the same details twice.

A firm should include details of individuals in addition to those in S¥SC
4.5 7R)-3)and+(5) SYSC 25.2.3R(1), (3) and (5) if they are needed to
make the management responsibilities map clear. For example, it may be
necessary to include these details if the same individual has responsibilities
in a number of different areas of the firm.

A firm should only include summary details about statements of
responsibilities under SYSC4-5-7R{2) SYSC 25.2.3R(2). There is no need to
duplicate the statements of responsibilities. The main aim of including
material about statements of responsibilities in the management
responsibilities map is to show how the material:

(1) fitsinto the firm’s overall governance structure; and
&)
(2)  for each statement of responsibilities, fits with the others.

)

A management responsibilities map should include a checklist confirming
that all FCA-prescribed senior management responsibilities have been
allocated or, if some have not been allocated, the reason why.

If:

(1) any designated senior management function is performed by; or

)

(2)  any FCA-prescribed senior management responsibility is allocated
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by to;

more than one person, a firm’s management responsibilities map should
give details of how the performance or discharge of the responsibilities is to
be carried out by those persons.

25.4.11 G  The exeeutive executive director function, the other local responsibility
4 5.12(6) function, the group entity senior manager function, the partner function and
o the other overall responsibility function are defined generally and
generically and can be performed by several people. Therefore, there is no
need to explain why several people perform one of the functions.

25.4.12 G  The material in SUP 10C.11.31G and SUP 10C.11.32G (recording sharing
1.5.12(9) and splitting of responsibilities in statements of responsibilities) also applies
o to a management responsibilities map.

Branches of non-UK firms

25.4.13 G  One effect of SYSC 25.1.5R is that a non-UK SMCR firm should draw up its
management responsibilities map as if the rest of the firm outside the UK
branch were a separate company in its group. This means, for example, that
the map should include:

(1)  details of how the branch’s management and governance
arrangements fit together with the wider firm:;

(2)  details of the extent to which the branch’s management and
governance arrangements are provided by, or shared with, the wider
firm; and

3) details of the reporting lines and the lines of responsibility between
the branch and those who carry out functions in relation to it and the
wider firm and persons acting for it.

Small firms

25414 G (1) The FCA expects that the management responsibilities map of a
4 5.13¢1) small and non-complex firm is likely to be simple and short. It may
A be no more than a single sheet of paper.

(2)  See SYSC 24.3.5G for what small and non-complex mean.

25.5 Single Management responsibilities map should be a single document

25.5.1 R A management responsibilities map must be a single deeument document.

25.5.2 G (1 The requirement for a management responsibilities map to be a
4 5.15(1) single decument document does not mean that it has to be a single
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sheet of paper or must be capable of being reproduced as one.

A management responsibilities map may be made up of a folder with
several files or items in it. The folder may be electronic.

However, a firm that creates a management responsibilities map in
this way should ensure that its approach is compatible with it being a
single decument document. In particular:

(@)

(b)

(©)

(d)

(€)

there should be a single item that identifies every item
making up the management responsibilities map and shows
where each item can be found;

for example, this could be a contents list of the items making
up the management responsibilities map with electronic links
to each of them;

the management responsibilities map should be complete by
itself and should not refer to documents not forming part of
it;

every item in the management responsibilities map should
only contain material about the matters required by this
section chapter to be included in management responsibilities

maps;

for example, if there is relevant material in the firm’s report
and accounts, the folder should only contain the relevant
parts or a link to those parts.

The folder and its contents should be easily identifiable as the firm’s
management responsibilities map

Although a management responsibilities map can be large and complex,
SYSC4.5:13G SYSC 25.4.14G explains that, for small non-complex firms, it
may be small and simple.

Management responsibilities maps: Material only relevant to EEA SMCR

firms

Application

R

This section applies to an EEA SMCR firm.

Purpose

G

(1)

The management responsibilities map is an important support to the
FCA’s functions as Host State competent authority.
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@) Having requirements and powers that apply directly to individuals
helps to make the requirements on firms that the FCA is required or
entitled to impose as Host State competent authority more effective.

(3)  Asexplained in SYSC 25.1.6G (Purpose), the management
responsibilities map also helps the FCA to operate its powers and
requirements for individuals.

4) By helping the FCA to better understand how the branch is
structured, the management responsibilities map also helps the FCA
to carry out more effective supervision of conduct of business,
money laundering and other Host State responsibilities.

G  This seetion chapter is not intended to extend the application of the common
platform requirements or other parts of SYSC to matters which are reserved
by an EU instrument to the firm’s Home State regulator in relation to EEA

relevant-autherised-persens SMCR firms.

FCA-prescribed senior management responsibilities

G SYSC 25.2.3R (Specific requirements) requires a management
responsibilities map to cover the allocation of FCA-prescribed senior
management responsibilities. This is not relevant to an EEA SMCR firm as
FCA-prescribed senior management responsibilities do not apply to it.

Responsibilities maps for EEA relevant authorised persons: leaving Leaving out

information already supplied

R An EEA relevantauthorised-person SMCR firm may exclude from its

management responsibilities map:

1) any information contained in its requisite details;

@) any information contained in any notice of changes to its requisite
details under the EEA Passport Rights Regulations; and

3) any other information that has been supplied by the firm to the FCA
or the PRA (including through the firm’s Home State competent
authority) if:

@) that information was supplied to the FCA or the PRA as a
Host State competent authority fer-ereditinstitutions-or
investment-firms; and

(b) the Single Market Directives or any other EU legislation
provides for the supply of that information to the FCA or the
PRA as described in (a).

G Information contained in S¥SC-4-6:20R-{1)-and-(2) SYSC 25.6.5R(1) and (2)

covers:
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1) details about the branch contained in the notice given by the firm’s
Home State competent authority as part of the process for
establishing the branch in the United Kingdom; and

(@) any updates to that information under the EEA Passport Rights
Regulations.

The management responsibilities map of an EEA relevantauthorised-persen

SMCR firm may therefore consist of information:

1) that has changed since its requisite details were supplied or were last
changed; or

(@) that is not covered in the firm’s Home State competent authority’s
passport notification.

The FCA expects that an EEA relevantautherisedpersen SMCR firm that

excludes information from its management responsibilities map under SYSC
25.6.5R will identify in its management responsibilities map the documents
supplied to the FCA or the PRA where the omitted information can be found.

In practice an EEA relevant-autherised-person SMCR firm may find it easier

to prepare its management responsibilities map without omitting any
information under SYSC 25.6.5R so that all the information referred to in
SYSC4-6-15Rt0-SYSC4-6-19R SYSC 25.2 (Management responsibilities
maps: Main rules) can be found in a single integrated deeument document.

SYSC4-6:27G-and-S¥SC4-6:28G-de SYSC 25.3 (Guidance about what
should be in a management responsibilities map) does not take into account
the right of a firm to omit information under SYSC 25.6.5R. Fhey-assume It
assumes that the firm will prepare a single deeument document under SYSC
25.6.9G. However SYSC 4.6:27G-and-SYSC4-6-28G-are 25.3 is not intended
to take away the right to omit information under SYSC 25.6.5R.

Guidance about SYSC 25 Annex 1G

G

This section gives guidance about SYSC 25 Annex 1G (Examples of the
business activities and functions of an SMCR firm).

Purpose of SYSC 25 Annex 1G {Fhe-main-business-activities-and-functions-of-a
relevant authorised person)

G

1) A firm may use # SYSC 25 Annex 1G as a eheekhist prompt to see
whether its management responsibilities map covers all its business
activities.

(@) A firm may wish to prepare its management responsibilities map
using the same split of activities, where this is appropriate.

Page 134 of 312



FCA 2018/XX

25.7.3 G  Asmentioned in SYSC 26.11.2G, a firm may also use # SYSC 25 Annex 1G
as a eheeklist prompt when allocating responsibilities under SYSC 48R

4.5.16(5) SKHSt prompt ocating responsiuiiities u :
and-management-functions) 26 (Senior managers and certification regime:

Overall and local responsibility).

25.7.4 G Ifafirmuses SYSC 25 Annex 1G to help it prepare its management
1 5.16(4) responsibilities map or when allocating responsibilities under SYSC 26
o (Senior managers and certification regime: Overall and local responsibility),
it should bear in mind that it is not comprehensive and that there may be
other business activities and functions that are relevant to that firm (see

SYSC 25.7.8G).
25.7.5 G  There is no direct link between SYSC 25 Annex 1G and the senior
4517 management managers regime for relevant-authorisedpersens SMCR firms.
Contents of SYSC 25 Annex 1G {Fhe-main-business-activities-and-functions-of-a
relevant-autherised-person)
25.7.6 G  SYSC 25 Annex 1G sets out examples of the main business activities and
1518 functions that the FCA thinks are-tikelyte could be relevant to most large or

complex firms, although the FCA does not require firms to organise
themselves in this way.

25.7.7 G  Most or all of these activities and functions will normally apply to a
A 519 complex firm. Many of them may not apply to a non-complex firm.

25.7.8 G (1 SYSC 25 Annex 1G is not comprehensive. While it is intended to
cover most front-line business activities of arelevant-autherised

persen an SMCR firm, it does not cover all internal oversight and
monitoring functions.
(@) For example, it does not cover compliance or internal audit or the
firm’s governing body or its committees.
25.8 Management responsibilities maps: Records

25.8.1 G  Afirm should consider past versions of its management responsibilities map
4 521 as an important part of its records and as an important resource for the FCA
o in supervising the firm.

25.8.2 G  Past versions of a firm’s management responsibilities map form part of its

4 522 records under SYSC-9-1{General-rules-on-record-keeping) the requlatory
system.
25.9 Handover procedures and material
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Application

R

R

R

This section applies to a firm that meets the following conditions:

[€9)] it falls within SYSC 25.1.1R (Application and purpose); and

(2) it falls within one of the following categories:
(a) it is a UK relevantauthorisedpersens SMCR firm; and or
(b) it is a third-country-relevant-autherised-persens SMCR dual

requlated banking sector firm.

For third-countryrelevant-autherisedpersens non-UK SMCR firms,

references in this section to an SMF manager are references to the SMF
manager when acting as an SMF manager for the firm’s branch in the
United Kingdom.

This section does not apply to a full-scope UK AIFM in relation to its
managing an AlF.

Rules about handover material

R

R

A firm must take all reasonable steps to ensure that:

1) a person who is becoming an SMF manager;
2 an SMF manager:
@) taking on a new job or new responsibilities; or
(b) whose responsibilities or job are being changed; and

(3) anyone who has management or supervisory responsibilities for the
SMF manager in (1) or (2);

has, when the SMF manager starts to perform his their new or revised
responsibilities or job, all information and material that a person in (1) to (3)
could reasonably expect to have to perform those responsibilities or that job
effectively and in accordance with the requirements of the regulatory
system.

1) A firm must have a policy about how it complies with SYSC 25.9.4R,
including the systems and controls it uses.

@) A firm must make and maintain adequate records of the steps taken
to comply with SYSC 25.9.4R.
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G  The information and material in SYSC 25.9.4R that should be made available
includes details:

1)

)

G (I

()

©)

(4)

about unresolved or possible breaches of the requirements of the
regulatory system; and

of any unresolved concerns expressed by the FCA, the PRA or
another regulatory body.

The main purpose of SYSC 25.9.4R is to help the SMF manager with
his their new or revised responsibilities or job and to help the
managers of SMF managers.

It should be a practical and helpful document and not just a record.

The material should include an assessment of what issues should be
prioritised.

It should include judgement and opinion, not just facts and figures.

Handover arrangements and certificates

G ()

()

©)

(4)

Where the responsibilities or job in SYSC 25.9.4R are being taken
over from another person, the firm should have arrangements for an
orderly transition.

As part of these arrangements, the firm should take reasonable steps
to ensure that the predecessor contributes to the information and
material in SYSC 25.9.4R all that would be reasonable to expect the
predecessor to know and consider relevant, including the
predecessor’s opinions.

One way of doing this could be for the predecessor to prepare a
handover certificate.

However, the FCA accepts that there will be cases in which it will be
impractical to ask the predecessor to prepare a handover certificate.

Application of this section to other parts of a firm’s management

G  Afirm should consider whether to apply the procedures in this section to
other parts of its management.

25 Annex Fhemain Examples of the business activities and functions of a+relevant
authorised-persen an SMCR firm

1G

4-Annex

16
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Business areas and management
functions

Explanation

(1) Payment services

This means:

(1) payment services;

(2) issuing and administering other means of
payment (for example, cheques and bankers'
drafts);

(3) issuing electronic money; and

(4) current accounts.

(2) Settlement

This means clearing and settlement of any
transactions described in rows (3) and (6) to (9)
of this annex, in relation to the assets covered

by (9).

It also includes clearing and settlement of any
transactions described in row (10).

(3) Investment management

This has the same meaning as managing
investments with the following adjustments:

@ it covers all types of assets; and

(b)  the exclusions in the Regulated Activities
Order do not apply.

It also covers fund management.

(4) Financial or investment advice

This includes advising on investments.

(5) Mortgage advice

This has the same meaning as advising on
regulated mortgage contracts but is expanded to
cover land anywhere in the world and to cover
security of any kind over land.

(6) Corporate investments

This means acquiring, holding, managing and
disposing a firm’s investments made for its own
account.

(7) Wholesale sales

This means the selling of any investment to a
person other than a retail customer.

It does not include the activities in (1).

(8) Retail sales

This means the selling of any investment to a
retail customer.
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It includes savings accounts. It does not include
the activities in (1).

(9) Trading for clients

This means dealing in investments as agent and
execution of orders on behalf of clients but the
list of products includes money market
instruments and foreign exchange.

(10) Market making

This has the same meaning as it does in MIFID
(see the definition of market maker in article

4.148)(7)).

(11) Investment research

(12) Origination/syndication and
underwriting

Origination and syndication include:

(1) entering into or acquiring (directly or
indirectly) any commitment or investment with
a view to transferring some or all of it to others,
or with a view to others investing in the same
transaction;

(2) sub-participation; and

(3) any transaction described in the Glossary
definition of originator.

Underwriting includes underwriting that is not
on a firm commitment basis.

A commitment or investment includes an
economic interest in some or all of it.

This activity also includes the provision of
services relating to such transactions.

(13) Retail lending decisions

Deciding whether, and on what terms, to lend to
retail customers.

Lending includes granting credit, leasing and
hire (including finance leasing).

(14) Wholesale lending decisions

Deciding whether, and on what terms, to lend to
persons who are not retail customers.

Lending includes granting credit, leasing and
hire (including finance leasing).

(15) Design and manufacturing of
products intended for wholesale customers

Wholesale customers mean persons who are not
retail customers

(16) Design and manufacture of products
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intended for retail customers

(17) Production and distribution of

marketing materials and communications

This includes financial promotions

(18) Customer service

This means dealing with clients after the point
of sale, including queries and fulfilment of
client requests

(19) Customer complaints handling

This includes the firm’s compliance with DISP.
It also includes:

(1) any similar procedures relating to
activities that do not come under the
jurisdiction of the Financial Ombudsman
Service;

(2) activities that take place outside the UK;
and

(3) activities that are not subject to any
ombudsman service.

(20) Collection and recovering amounts
owed to a firm by its customers

Dealing with customers in arrears

‘Customer’ means any person falling into any
of the definitions of client in the Glossary so far
as they apply to the FCA’s Handbook. The
definition is extended to cover all services
provided by the firm and not just those that are
provided in the course of carrying on a
regulated activity or an ancillary service.

(21) Middle office

This means risk management and controls in
relation to, and accounting for, transactions in
securities or derivatives

(22) The firm's information technology

Issuing commitments

This means the activity described in SYSC
27.7.6R(1)(i) (examples of what the significant
management FCA-specified significant-harm
function can cover).

(23) . inuitv lanni
Processing

hi hef . loseribed.i
41 6R and SYSC 4.1.7R This means the activity
described in SYSC 27.7.6R(1)(j) (examples of
what the significant management FCA-specified
significant-harm function can cover).

(24) Human resources

This includes recruitment, training and
competence and performance monitoring

(25) Incentive schemes for the firm’s staff

This is not limited to schemes based on sales-
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(26) Providing information in relation to a
specified benchmark

(27) Administering a specified benchmark

(29) Administration of insurance This means the activity described in SYSC
27.7.6R(1)(Kk) (examples of what the significant
management FCA-specified significant-harm

function can cover).

Note (1): The purpose of this annex is explained in SY¥SC-4-5-(ManagementresponsibHities
maps—fePUK—Felevan{—aumeﬂsed—perens} SYSC 25 7 (Guidance about SYSC 25 Annex 1G)

Note (2): A firm does not have to use the split of example activities in this annex for the
purposes in Note (1). If a firm does decide to use it, #-may the firm should adapt it to suit #s
the firm’s management arrangements better.

For example, a firm may find the split of activities into retail and wholesale activities
unsuitable. If so, the firm might:

(a) treat retail and wholesale activities together; or
(b) use its own definition of retail and wholesale activities.

26 Senior managers and certification regime: Overall and local responsibility

26.1 Application

Main application rules

26.1.1 R  This chapter applies to:

Q) an SMCR dual regulated banking sector firm;

(2)  anenhanced scope SMCR firm; and

3) a Solvency 11 firm (including a large non-directive insurer) but
excluding:

(@ an insurance special purpose vehicle; and

(b)  afirmin SYSC 23 Annex 1 3.2R (firms in run-off);

except to the extent that this chapter applies a narrower scope to a particular
provision.

26.1.2 R S¥SC4.8 This chapter is not limited to regulated activities or other specific
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4.84 types of activities.
Exclusions

26.1.3 R This chapter does not apply to an EEA SMCR firm.

Territorial scope

26.14 R There is no territorial limitation on the application of S¥SE-4-8 this chapter,
save as set out in SYSC 26.1.5R.

26.1.5 R TFhissectionrelates When this chapter applies to the-activitiesof a third-
1 8.2 country-relevant-autherisedpersen’s non-UK SMCR firm, it applies in

relation to the firm’s branch in the United Kingdom.

26.1.6 R Unless the context requires otherwise, the terms in the first column of the
table in SYSC 26.1.7R are modified as described in the second column of
that table in relation to a non-UK SMCR firm.

26.1.7 R Table: Application of this chapter to a third-country SMCR firm

Reference in this chapter Modification

firm treated as a reference to the branch

governing body (a) treated as a reference to the
branch’s governing body;
(b) the Glossary definition of this term
is adjusted so as to refer to the branch
rather than the firm as a whole

rou treated as including the rest of the firm

chief executive branch manager or the person
performing the head of third country
branch function or the PRA’s Head of
Overseas Branch designated senior
management function

26.2 Purpose

26.2.1 G  The purpose of this section chapter is to ensure, together with the equivalent
485 PRA requirements and the requirements about FCA-prescribed senior
e management responsibilities in SYSC 24 (Senior managers and certification
regime: Allocation of prescribed responsibilities), that:

(1)  an SMF manager is responsible and accountable for every area of a
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braneh’s firm’s activities;

the allocation of responsibilities is done systematically and
explicitly; and

the process of allocation of responsibilities under this chapter covers
every part of a firm’s activities, business areas and management
functions (subject to the exclusions in SYSC 26.4 (Exclusions)
without any gaps in what is allocated in this process.

The purpose of this chapter is not primarily to ensure that formal

responsibility for everything a firm does is allocated amongst its senior

management. Even without the requirements of this chapter, responsibilities

that have not been allocated explicitly would fall to the chief executive by

default. However, one of the purposes of this chapter is to avoid

responsibilities being allocated by implication or by defaulkt.

The allocation of responsibilities under this chapter does not replace
the responsibilities of the chief executive.

If a firm allocates responsibilities under this chapter to an SMF
manager other than the chief executive, the chief executive will be
responsible for managing that person’s performance of those
responsibilities in the same way that the chief executive manages that
person’s other responsibilities.

A firm may allocate responsibilities under this chapter to the chief
executive.

A UK SMCR firm must ensure that, at all times, one or more of its SMF
managers have overall responsibility for each of the activities, business

areas and management functions of the firm.

26.2.2 G
26.2.3 G (1)
(2)
3)
26.3 Main rules
26.3.1 R
4.7.8(L)
26.3.2 R (1)
4-8-160(h)
4-8-10(2) ()
4-8-16(3) (©)

A non-UK SMCR firm must ensure that, at all times, one or more of
its SMF managers has overall responsibility (subject to the branch’s
governing body) for each of the activities, business areas and
management functions of the branch that are under the management
of the branch’s governing body.

A non-UK SMCR firm must ensure that, at all times, one or more of
its SMF managers has responsibility for each of the activities,
business areas and management functions of the branch not covered

by (1).

An SMF manager in (2) must be directly involved in the
management of the activity, business area or management function
for which they have responsibility under (2).
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26.3.3 R An SMF manager who has responsibility for an activity, business area or
4.8.10(4) management function under {&)-e+2} this section:
Q) (in the case of a UK SMCR firm) has “overall responsibility”;
(2)  (inthe case of a non-UK SMCR firm) has “local responsibility”;
for that activity, business area or management function.
26.3.4 R A firm must make the allocations of responsibilities in this e chapter in
4.7.8(3) such a way that it is clear who has which of those responsibilities.
26.4 Exclusions

Exclusions where other requirements apply

2641 R
2642 R
4+8(2)

SYSC 26.3 (Main rules) does not require a firm to ensure that SMF managers
have local or overall responsibility for any activity, business area or
management function that is included in an FCA-prescribed senior
management responsibility.

Fhis+ule SYSC 26.3 (Main rules) does not require a firm PRA-authorised
person to ensure that SMF managers have local or overall responsibility for
any activity, business area or management function that is:

&)
Q) included in an a PRA-prescribed senior management responsibility;
@) or

managed (as part of the PRA-designated senior management function
concerned) by any of the firm’s SMF managers approved to perform
any of the following PRA-designated senior management functions
for the firm:

OB

the Chief Finance function;

the Chief Risk function;

the Head of Internal Audit function; e

the Head of Key Business Area function; ef

TE TE 2B ®B
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(e) the Chief Operations function; or

() the Group Entity Senior Manager function or the Group
o) Entity Senior Insurance Manager function.

Exclusion of the governing body and non-executive directors

R Fhis+rule SYSC 26.3 (Main rules) does not require a firm to allocate overall
or local responsibility for the running of the braneh’s firm’s governing body.

G  This SYSC 26.4.3R means that a person does not have overall or local
responsibility for a function under S¥SCS-4-8-10R this chapter just by being a
member of a braneh’s firm’s governing body or equivalent.

G (1 A person who just provides oversight of a function does not have
overall or local responsibility for that function under S¥S€4-78R
Allocati : I ibility for a firm’ ivities busi
areas-and-management-funetions) this chapter.
(@) Paragraph (1) and S¥SC4-#17G SYSC 26.4.4G mean that a non-
executive director acting as such does not have overall or local
responsibility for a function under S¥SG-4-#8R SYSC 26.3 or

perform the other overall responsibility function_or the other local
responsibility function.

3 Paragraph (1) and S¥SG4-717G SYSC 26.4.4G mean that a non-
executive director:

@) providing oversight of a function; or
(b) being responsible for the independence of a function;

does not have overall or local responsibility for that function under
SYSC4-£8R this chapter or perform the other overall responsibility
function or the other local responsibility function.

Exclusion of non-financial services activities

R SYSC 26.3 (Main rules) only requires an enhanced scope SMCR firm to
allocate responsibility for activities, business areas and management
functions to the extent that they support, form part of or otherwise relate to
its SMCR financial activities.

I®

SYSC 25.3.2G and SYSC 25.3.3G (Management responsibilities maps:
Exclusion of non-financial services activities for some firms) are relevant to
when an enhanced scope SMCR firm may exclude support services from the
allocation of responsibilities under this chapter.

Exclusion where the 12-week rule applies
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This rule applies where:

(@

(b)

a firm appoints someone to perform a function in order to

provide cover as described in SUP 10C.3.13R(1) (The 12-

week rule) or the PRA equivalent; and

the firm has allocated any responsibilities (the

“Responsibilities™) under SYSC 26.3 (Main rules) to the SMF

manager (the absent manager) who is absent as described in

SUP 10C.3.13R(2) or the PRA equivalent.

While the disapplication of the designated senior management

function provided for in SUP 10C.3.13R(1) or the PRA equivalent is

still in force the firm may allocate the Responsibilities to an

employee who is not an SMF manager.

For the purposes of this rule, the PRA equivalent of:

@

SUP 10C.3.13R is:

(i) rule 2.3 in the *“Senior Management Functions” part
of the PRA Rulebook;

(i) rule 2.4 in the “Insurance - Senior Insurance
Management Functions” part of the PRA Rulebook;
and

(iii)  rule 2.4 in the “Large Non-Solvency Il Firms — Senior

Insurance Management Functions” part of the PRA
Rulebook.

SUP 10C.3.13R(1) and (2) are:

[0} rules 2.3(1) and (2) in the “Senior Management
Functions” part of the PRA Rulebook;

(i)  rules 2.4(1) and (2) in the “Insurance - Senior
Insurance Management Functions” part of the PRA
Rulebook; and

(iii)  rules 2.4(1) and (2) in the “Large Non-Solvency Il

Firms — Senior Insurance Management Functions”
part of the PRA Rulebook.

A firm need not allocate the Responsibilities referred to in SYSC

26.4.8R(1)(b) to the person who is providing cover for the absent SMF

manager.

SYSC 26.4.8R and SUP 10C.3.13R apply to a person performing the other

overall responsibility function or the other local responsibility function as

well as to a person performing one of the other designated senior
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management functions.

Exclusion for AIFMD

R Afull-scope UK AIFM may treat managing an AlF as not being part of its

SMCR financial activities for the purposes of this chapter.

Guidance on territorial scope

Allocation of responsibilities and territorial scope

G SYSC 26.1.4R (territorial scope) means that a firm should allocate overall
responsibilities under this chapter so that they cover activities, transactions,
business areas and functions that are located or take place wholly or partly
outside, as well as ones in, the United Kingdom.

Allocation of responsibility for transactions in branches

G  There is an exception to SYSC 26.5.1G for a non-UK SMCR firm. This is
that SYSC 26.1.5R limits this chapter to the activities of its UK branch.

G (1 It is common for a branch to carry out only part of a transaction. For
instance, a transaction may be booked in a branch but negotiated and
arranged elsewhere or vice versa.

@) When allocating responsibility to an SMF manager for activities in
relation to transactions under S¥SC€-4-8-20R SYSC 26.3 (Main rules),
a firm should not exclude a transaction which is arranged, booked or
negotiated in the branch merely because other elements of the
transaction occur outside the United Kingdom.

Meaning of local and overall responsibility: General

UK firms

G  The meaning in practice of overall responsibility for a function depends on
whether that function is under the management of the firm’s governing body
or not.

I®

1) Certain EU legislation requires the governing body of a firm to have
ultimate responsibility for, and the prime and leading role in,
managing the firm.

(2) In particular this is the case under:

(a) article 88 of the CRD (Governance arrangements);

(b) article 9 of MiFID (management body); and
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©) article 40 of the Solvency Il Directive (Responsibility of the
administrative, management or supervisory body).

This means that the governing body of a UK SMCR firm subject to
these requirements will manage the conduct of the whole of the
business of the firm. In turn that means that the parts of this chapter
dealing with a function that is not managed by the firm’s governing
body will not be relevant to it.

The FCA recognises that for some UK SMCR firms not subject to the

requirements in SYSC 26.6.2G, some activities, business areas and functions

of a firm may not be under the management of its governing body. This may

be the case where, for example:

(1)
2

the firm does not have a governing body; or

the firm’s shareholders play a key role in managing it through, for
example, a group management committee.

Branches of non-UK firms

G

(1)

()

SYSC4.8.10R(4) SYSC 26.3.2R(1) refers to the activities, business
areas and management functions of the branch that are under the
management of the branch’s governing body. However, the FCA
recognises that for some branches, some activities, business areas
and functions of the branehes branches may not be under the
management of the branch’s governing body. This may be the case
where the branch does not have its own governing body or where it
is organised in such a way that certain functions are under the
management of a person or body outside the branch’s management
structure. In those circumstances, it would not be appropriate to
require the firm to allocate overall responsibility for that matter to a
person who is part of the management structure of the branch.

The requirements to allocate responsibility for activities, business

areas and functions of a branch under SY-S6-4-8-10R{1)-and-(2) SYSC
26.3.2R(1) and (2) respectively are intended to allow for the

difference described in {2} (1). In particular:

@) SYSC4.8.10R(1) SYSC 26.3.2R(1) is intended to cater for the
situation where a particular activity, business area or function
of the branch is under the management of the branch’s
governing body. In that situation, the firm should allocate
overal responsibility for that matter under S¥S€-4-8-10R{1)
SYSC 26.3.2R(1); and

(b) SYSC4.810R(2) SYSC 26.3.2R(2) is intended to cater for the
situation where a particular activity, business area or function
of the branch is not under the management of branch’s
governing body. In that situation, the firm should allocate

responsibility for that matter under SYSS-4-8-10R{2) SYSC
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26.3.2R(2).

Further guidance

G

SYSC 26.7 gives guidance on the effect of SYSC 26.3 (Main rules) when a
function is under the governing body’s management. SYSC 26.8 gives
guidance on the effect of SYSC 26.3 when the function is not.

Day-to-day or ultimate control

G

- Having overall or local
responsibility under this chapter for a matter does not necessarily mean:

1) having ultimate authority over it; or

(@) having day-to-day management control of that function.

autherity-everit—The In particular, the ultimate decision-making body of a
firm many UK SMCR firms is #s their governing body, acting collectively.

Meaning of local and overall responsibility: Reporting to the governing body

G

This section gives guidance on what overall and local responsibility for a
function means when the governing body manages the function in question
under SYSC 26.3 (Main rules).

When S¥SC-4-7 this chapter refers to a person having overall or local
responsibility for a function as described in SYSC 26.7.1G, it means a
person who has:

1) ultimate responsibility (under the governing body and the chief
executive) for managing or supervising that function; and

(@) primary and direct responsibility for:

@) briefing and reporting to the governing body about that
function; and

(b) putting matters for decision about that function to the
governing body.

In general, the FCA expects that a person to whom overall responsibility for
a function is allocated underSYSC-4-8.10R{2) as described in SYSC 26.7.1G
will be the most senior employee or officer responsible for managing or
supervising that function under the management of the braneh’s governing
body.
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A person with overall or local responsibility for a matter will either
be a member of the governing body or will report directly to the
governing body for that matter.

For example, a firm appoints A to be head of sales. A is not on the
governing body. A reports to an executive director (B) and B reports
to the governing body about the sales function. In this example B,
rather than A, has overall responsibility for sales.

A person who reports to another, or is subject to oversight by
another, may still have overall or local responsibility for a function.

For example, a head of compliance may report direct to the
governing body but be subject to performance appraisal by the ehief
executive chief executive. In this example, the head of compliance
will still have overall responsibility for compliance.

If a person (A):

@ reports directly to the firm’s governing body about a
particular matter; but

(b) is not a member of the governing body; and

(©) reports to a member of the governing body (B) about that
matter, who also reports to the governing body about that
matter;

B has overall or local responsibility for that matter.
If:

@) a person (A) reports directly to the firm’s governing body
about a particular matter;

(b) A also reports to another person (B) about that matter;
(©) neither A nor B is a member of the governing body; and

(d) B also reports directly to the firm’s governing body about that
matter;

B has overall responsibility for that matter.

A member of the governing body who reports to the chief executive
may still have overall or local responsibility for a function.

If:

@) a person (A) reports directly to the firm’s governing body
about a particular matter; and
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(b) A’s function is subject to oversight by a non-executive
director (B) or by a committee of the firm’s governing body
chaired by B;

A (not B) has overall or local responsibility for that matter.

G A person may have everal local responsibility for a function underSYSC
4.8.10R{2) for a branch of a non-UK SMCR firm even though that person
also reports to a person outside the branch.

Meaning of local and overall responsibility: Not reporting to the governing
body

Scope of this section

G  SYSC4.810R{2) This section relates to the allocation of overall or local
responsibility for any activities, business areas and functions of the braneh
firm which are not under the management of the-braneh’s its governing body
(see SYSC 26.3 (Main rules)).

Branches: Responsibility held outside the management structure of branch

G A person having local responsibility for a function underSYSC4-8-10R(2)
for a branch does not need to be part of the management structure of the

branch in order to have local responsibility for the function.

Branches: Setting overall strategy for a branch

G @ Generally, where a non-UK SMCR firm allocates responsibility
underSYSC4-8-10R as described in SYSC 26.8.1G to one of the
firm’s SMF managers who is not based in the branch the FCA would
expect:

@ that the responsibility would not be allocated to a manager
whose responsibilities for the branch are limited to setting
overall strategy for the branch; and

(b) that, instead, the firm would allocate it to a manager who is
the most senior person responsible for implementing the
strategy for the branch.

@) See SUP 10C.1.5AG for more about how the difference between
strategic and implementing responsibilities affects the FCA senior
mahagement managers regime for approved persons in third-country
relevant-autherised-persens non-UK SMCR firms.

G @ In some cases, a person who has local responsibility for a particular
function may be very senior within the firm as a whole.
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For instance, in some branches, an individual with local
responsibility for a function may also be the head of the firm’s
Europe and Middle East division for a business line and may be
more senior within the firm as a whole than the person performing
the PRA’s Head of Overseas Branch designated senior management
function.

G  Having overall responsibility for a function as described in SYSC 26.8.1G

means being the most senior employee or officer responsible for managing

or supervising that function.

Who functions should be allocated to

Seniority

G  Heweverthe The FCA expects that anyone who has overall or local
responsibility for a matter:

(1)  will be sufficiently senior and credible; and
@)
(2)  will have sufficient resources and authority;
6
to be able to exercise his their management and oversight responsibilities
effectively.
G (1 The FCA would not consider it unusual if a person who has overall

)

I®

or local responsibility for a particular function was not a member of
the braneh’s firm’s governing body or equivalent.

For example, in some branehes firms, the head of compliance may
report directly to the braneh’s firm’s governing body even though the
head of compliance is not a member of the governing body.

Other parts of this chapter dealing with seniority are:

@

2

SYSC 26.7.3G (seniority of someone with overall responsibility for a
function under the management of a firm’s governing body);

SYSC 26.8.3G (seniority of someone from elsewhere in the firm
having local responsibility in a branch); and

SYSC 26.8.5G (seniority of someone within a UK SMCR firm with
overall responsibility for a function not under the management of a
firm’s governing body).
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Not giving too much responsibility to one individual

2694 G (1)
4723

)

©)

It will be common for a small non-complex firm to divide overall or
local responsibility for its activities under the management of its
governing body between members of its governing body and not to
assign overall or local responsibility for any activity to someone who
is not a member.

However, when deciding how to divide up overall or local
responsibility for its activities, a firm should avoid assigning such a
wide range of responsibilities to a particular person se that the
person is not able to carry out those responsibilities effectively.

Therefore, in a large or complex firm, the FCA expects overall or
local responsibility for some functions to be assigned to persons in
the layer of management below the governing body. Anyone in that
layer having overall or local responsibility for an activity will be
performing a designated senior management function.

26.9.5 G  PRaragraph{2) SYSC 26.9.4G(2) also applies to allocating responsibility for
1.8.28(5) functions that are not under the management of the firm’s or branch’s
o governing body.

Dividing and sharing management functions between different people

26.9.6 G The following provisions of SYSC 24.3 (Who prescribed responsibilities

should be allocated to) also apply to allocations under this chapter so far as

those provisions deal sharing responsibilities:

(1)

(2)
3)
26.9.7 @

I®

SYSC 24.3.8G (responsibilities should generally not be shared);

SYSC 24.3.9G (when responsibilities may be shared); and

SYSC 24.3.11G (statements of responsibilities);

The material in SYSC 24.3 (Who prescribed responsibilities should
be allocated to) about splitting of responsibilities is not directly
relevant to this chapter. This is because SYSC 24 deals with functions
that have been defined in the Handbook whereas this chapter does
not define the areas into which a firm’s activities should be divided
when allocating responsibilities to its SMF managers.

However SYSC 24.3.10G (responsibilities should be grouped
together appropriately) is also relevant for deciding whether
responsibility for a particular set of matters should be allocated to
one SMF manager or allocated between several.

26.10 Group management arrangements and outsourcing
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activities, business areas and management functions) This chapter

requires overall or local responsibility for various aspects of a firm’s
affairs to be allocated to an SMF manager.

This requirement does not prevent a firm from relying on an
employee of a company in the same group to perform the function.

A firm has two main choices about how to fit such arrangements into
the senior management managers regime for relevant-autherised
persens SMCR firms.

@ The group employee is appointed by the firm’s-firm (usually
by its governing body if it has one) to perform the function.
This means that the firm will have entered into an
arrangement with that person. As explained in SUP
10C.3.9G, an arrangement with the firm is one of the factors

that makes the senior management managers regime for
relevant-autherised-persens SMCR firms apply. The result is

that the group official will be performing a controlled
function and will need to be approved as an SMF manager.

(b) The firm appoints someone (A) to oversee what the group
employee does (so far as it concerns the firm) and te-take
overal allocates responsibility for the function to A, leaving
day-to-day activities to the group employee. A will need to
be approved as an SMF manager.

SYSC 26.10.1G and-S¥SC4-733G also apply applies to a firm that
outsources functions to a third party and is relying on an individual from the
outsourced services provider to carry out the functions in those paragraphs.

1)

()

©)

does not cover responsibility for an aspect of a firm’s PRA-
authorised person’s affairs managed by an individual approved to
perform the Group Entity Senior Manager or the Group Entity Senior
Insurance Manager PRA-designated senior management function
(see SYSC 26.4.1R (Exclusions where other requirements apply).

Where a responsibility is held by someone approved to perform the
Group-Entity Senter-Manager one of those PRA-designated senior
management funetion functions for the firm PRA-authorised person,
there is no need to appoint that person under this chapter and apply
the arrangements in SYSC 26.10.1G.

@) The statement of responsibilities for the individual

performing the Greup-Entity-Senior-Manager PRA-

designated senior management function; and
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(b) the firm’s management responsibilities map;

should clearly show what responsibilities are held by that individual.

26.11 Link between this chapter and other parts of the senior managers regime

Link between the designated senior management reghne functions and this section

chapter

26111 G (1)
4-736(%)

4+-36(2) (2)
4-1-36(3) (©)
4-8:33(2) 4)
4.8.34 5)

Having overall or local responsibility for an activity under S¥SC
4.7-8R this chapter requires approval as an SMF manager. This is
because a person who has overall or local responsibility for an
activity will be:

@) performing the other overall responsibility function or the
other local responsibility function; or

(b) approved to perform another designated senior management
function.

The other overall responsibility function applies because this is the
effect of SUP 10C.7.1R (definition of other overall responsibility
function).

SUP 10C.7.1R says that the other overall responsibility function
does not apply to a person who is approved to perform another
designated senior management function.

The other local responsibility function applies because this is the
effect of SUP 10C.8.1R (Definition of the other local responsibility
function (SMF22)).

SUP 10C.8.1R(2) says that the other local responsibility function
does not apply to a person who is approved to perform another
designated senior management function in relation to the branch.

Link between SYSC 25 Annex 1G and this seetien chapter

26112 G (1)
4.7.37

()

(3)

The purpose of SYSC 25 Annex 1G (Fhe-mainr Examples of the
business activities and functions of arelevant-autherised-person an

SMCR firm) is to help a firm to prepare its management
responsibilities map (see SYSC 25.7.2G).

There is no direct link between SYSC 25 Annex 1G and this section
chapter.

However, a firm may find SYSC 25 Annex 1G useful as a ehecklist
prompt to help it make sure that it has not failed to allocate overall or
local responsibility under SYSE-4-78R this chapter for a particular
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activity of the firm.

If a firm uses SYSC 25 Annex 1G te-help-itcheck-whetherit-has

aHocated as a prompt when it allocates overall or local responsibility
as described in (3), it should bear in mind that it is not
comprehensive (see SYSC 25.7.8G).

G 2 o firm should Iy all ibilin f ol
areas-to-a-single- SMFE-manager)-does-net-mean-that the The FCA expeets

does not require there to be a separate person with overall responsibility for

each individual business area in SYSC 25 Annex 1G (Fhe-main Examples of

the business activities and functions of a+relevant-autherised-person an
SMCR firm).

Senior managers and certification regime: Certification regime

Application and purpose

Application

R This seetion chapter applies to arelevant-autherised-persen an SMCR firm.

G  This section chapter is also relevant to employees of relevantauthorised
persens SMCR firms performing functions specified as FCA-specified
significant-harm functions.

Exclusions

R This chapter does not apply to a firm that meets the following conditions:.

Q)
2
3)
Purpose

G @

()

©)

it is an internally managed AlF;

it is a body corporate; and

it is not a collective investment scheme.

This seetion chapter is about the FCA’s certification regime.

Under this regime, a firm should ensure that its employees only
perform an FCA-specified significant-harm function if they have a
certificate issued by that firm to perform that function.

The purpose of this seetien chapter is to specify ‘FCA-specified
significant-harm functions’ and to give guidance on the FCA’s
certification regime.
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Requirements of the certification regime

General

G  Most of the requirements of the certification regime are in the Act. This
section summarises and gives guidance on them.

G (1 [The requirement in SYSC 5.2.4G comes into force on 7 March
2017.]

(@) [SYSC TP 5 explains how the certification regime applies before
then.]

[Editor’s note: This provision will be reviewed in a second Consultation
Paper]

General Basic requirements

G  Under section 63E(1) of the Act, a firm must take reasonable care to ensure
that no employee of the firm performs an FCA-specified significant-harm
function under an arrangement entered into by the firm in relation to the
carrying on by that firm of a regulated activity, unless the employee has a
valid certificate issued by that firm to perform the function to which
certificate relates.

Fitness to act

G  Under section 63F of the Act, a firm may issue a certificate to a person only
if the firm is satisfied that the person is a fit and proper person to perform
the FCA-specified significant-harm function to which the certificate relates.

G Under section 63F of the Act, in assessing if a person is fit and proper to
perform an FCA-specified significant-harm function, a firm must have
regard, in particular, to whether that person:

(1)  has obtained a qualification;

(2)  has undergone, or is undergoing, training;
(3)  possesses a level of competence; or

(4)  has the personal characteristics,

required by general rules made by the FCA.

G FIT 1.3 provides guidance to firms about the criteria that the FCA would
expect the firm to consider in assessing if a person is fit and proper to
perform an FCA-specified significant-harm function.
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SYSC 22 (Regulatory references) deals with obtaining references from a
previous employer when a firm is planning to appoint someone to perform a
specified significant-harm function as part of its assessment of whether that
person is fit and proper.

1)

@)

3)

A person seconded from a contractor may fall into the certification
regime. The material in SYSC 27.4.1G is relevant to when this is the
case.

In deciding if a person seconded from a contractor is fit and proper,
the firm may take into account information and references from the
contractor.

In deciding how much reliance to put on the contractor, the firm
should take into account:

@) the familiarity of the contractor with the obligations of firms
under SYSC-27 this chapter, the corresponding PRA
requirements and the requirements of the Act described in
this seetion chapter;

(b) whether any reference directly addresses the criteria in FIT;
and

(c) the degree to which the firm believes it can rely on the
contractor’s judgement about the secondee’s fitness and
properness and the grounds for that belief.

Issuing and renewing certificates

G

G

Under section 63F of the Act, a certificate issued by a firm to a person must:

1)

)

1)

)

©)

state that the firm is satisfied that the person is fit and proper to
perform the function to which the certificate relates; and

set out the aspects of the affairs of the firm in which the person will
be involved in performing the function.

The Act says that a certificate is valid for a period of 12 months,
beginning with the day on which it is issued.

The FCA believes that the Act allows a firm to draft a certificate to
expire after fewer than 12 months. The FCA interprets the Act in this
way because to require a firm to make a certificate last longer than
the firm thinks best is likely to make it harder for the firm to ensure
the fitness of its certification employees. That would undermine the
purpose of the certification regime in the Act.

A certificate cannot be drafted to last more than 12 months.
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Under section 63F of the Act, if, after having considered if a person is fit and
proper to perform an FCA-specified significant-harm function, a firm
decides not to issue a certificate to that person, the firm must give the person
a notice in writing stating:

1) what steps (if any) the firm proposes to take in relation to the person
as a result of the decision; and

@) the reasons for proposing to take those steps.

If, after having considered whether a person is fit and proper to perform an
FCA-specified significant-harm function, a firm decides not to issue a
certificate to that person, it should consider if the circumstances warrant
making a notification to the FCA for a breach of the rules in COCON
pursuant to SUP 15.3.11R (Breaches of rules and other requirements in or
under the Act or the CCA).

Under section 63F of the Act, a firm must maintain a record of every
employee who has a valid certificate issued by it.

(1) , e e
Fhe FCA'S approach-to-specilying FCA-speciied 5|g|||lle’eu_|t harm
.IH"GEI'Q“S has-the eIIe_eﬁt_ Hl'at.se.";'&l EIIE'“E"tf o 2 pelselll s10b-may
may A firm need not issue multiple certificates for one of its
employees even if they perform several FCA-specified significant-
harm functions as part of the same job.

(2)  Similarly, a firm need not issue multiple certificates for one of its
employees who performs an FCA-specified significant-harm function
that is made up of a number of different functions.

3) An example of an FCA-specified significant-harm function in (2) is
the material risk taker FCA-specified significant-harm function
described in SYSC 27.7.15R. SYSC 27.7.15R says that each function
carried out by someone who is covered by that rule is an FCA-
specified significant-harm function.

@) thisd hat . .
i i Hicati - Rather than
having to issue multiple certificates, #ra-certificate; a firm may, in a
certificate, describe the employee’s functions that involve an FCA-
specified significant-harm function in broad terms, and without
listing all the activities that the function may involve.

(5) A firm should assess whether the employee is fit and proper to
perform all aspects of the employee’s functions that involve an FCA-
specified significant-harm function as described by a certificate.

@ In cases where a certification employee’s role changes to involve a
new funetion-involving-an FCA-specified significant-harm function
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part way through the twelve 12-month period for which their

certificate is valid, and-that-new-function-has-may-have-different
requirementsrelatingte: the firm may need to reissue the certificate.

If that new function has different requirements relating to:

@ personal characteristics;

(b) the level of competence, knowledge and experience;
(c) qualifications; or

(d) training;

the FCA would expect the firm to assess whether the employee is fit
and proper to perform that new function before they start it.

A In such a case, the firm should not wait until the point of annual
reassessment to determine whether the employee is fit and proper for
the new function.

| IEH aglaplls_(i) E;“d (2)-also-apply-H _aﬁ_eell “.“ee_tﬁt.'e“ EII|I|9|8§EF8 S |_ele
part-way-through-the-twelve-month-period: A firm may not need to

issue a new certificate if:

@) applying the conditions in paragraph {3)-are-met (2), the firm
concludes that no re-assessment is required; and

(b) the certificate is drafted broadly enough to cover the new
FCA-specified significant-harm function.

Paragraphs (1) to (4) also apply if a certification employee’s role
changes part way through the 12-month period without the new role
involving a new FCA-specified significant-harm function.

This paragraph gives further guidance on the flexibility a firm has in
drafting its certificates.

A certificate may cover functions that a certification employee is not
currently performing, as long as the firm has assessed the employee’s
fitness for these additional functions. This is subject to (3).

When a firm is deciding what a certificate can cover beyond the
functions that the certification employee is currently performing, it
should take the factors in S¥SG-5:2176{1) SYSC 27.2.15G(2) into
account. A certificate should not normally cover an additional
function if S¥SC52176{1) SYSC 27.2.15G(2) would require the
firm to consider the employee’s fitness before allowing them to
perform it.
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A firm may, if it wishes, restrict a certificate to the functions that the
certification employee is currently performing rather than drafting
the certificate more widely as described in (2) and (3).

SYSC 27.2.10G deals with the flexibility a firm has in choosing the
period for which a certificate lasts.

Territorial scope

R

1)

()

(3)

A function is an FCA-specified significant-harm function for a bk

relevant-autherised-persen UK SMCR firm only to the extent:

@) it is performed by a person from an establishment of the firm
(or its appointed representative) in the United Kingdom; or

(b) the person performing that function is dealing with a client of
the firm in the United Kingdom from an establishment of the
firm (or its appointed representative) overseas.

A function is an FCA-specified significant-harm function for a non-
UK relevant-autherisedpersen SMCR firm, only to the extent that it
is performed by a person from an establishment of the firm (or its
appointed representative) in the United Kingdom.

Paragraph (1) does not apply to FCA-specified significant-harm
function (7) (material risk takers). For a UK relevant-authorised
persen SMCR firm, FCA-specified significant-harm function (7)
applies without any territorial limitation.

The FCA interprets the phrase ‘dealing with’ in SYSC 27.3.1R as including
having contact with clients and extending beyond ‘dealing’ as used in the
phrase ‘dealing in investments’. ‘Dealing in’ is used in Schedule 2 to the Act
to describe in general terms the regulated activities which are specified in
Part Il of the Regulated Activities Order.

The FCA interprets the phrase ‘a client of the firm in the United Kingdom’ in
SYSC 27.3.1R as referring to:

1)

)

for a client which is a body corporate, its office or branch in the
United Kingdom; or

for a client who is an individual, a client who is in the United
Kingdom at the time of the dealing.
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General material about the scope of the certification regime

Scope-employees Employees

G (I

)

G (I

()

©)

(4)

The certification regime only applies to an employee.

This definition includes a person who:

@) personally provides, or is under an obligation personally to
provide, services to the firm in question under an
arrangement made between the firm and the person providing
the services or another person; and

(b) is subject to (or to the right of) supervision, direction or
control by the firm as to the manner in which those services
are provided.

A person who works for an appointed representative of a firm may
fall into the certification regime. In practice, however, they may not
meet the conditions for the certification regime to apply.

One condition for the certification regime to apply to a person is that
the person performs a specified significant-harm function under an
arrangement entered into by the firm (see SYSC 27.2.3G). However,
unlike the equivalent parts of the Act for the approved persons
regime, the Act does not say that the certification regime applies if
the function is performed under an arrangement entered into by the
employee with a contractor of the firm instead of the firm.

The certification regime only applies if the person concerned is an
employee. This is defined in SYSC 27.4.1G. In many cases, a person
working for an appointed representative will not fall into this
definition as they may not:

@ provide services to the firm; or

(b) be subject to (or to the right of) supervision, direction or
control by the firm.

If none of these limitations on the scope of the certification regime
apply, a person working for an appointed representative will be
subject to the certification regime, as long as the other conditions in
this seetion chapter are met.

[Editor’s note: This provision will be reviewed in a second Consultation

Paper]

Scope—effect Effect of PRA requirements

G A specified significant-harm function does not cease to be an FCA-specified

Page 162 of 312



27.4.4

27.4.5

27.4.6

27.4.7

FCA 2018/XX

significant-harm function if the PRA also specifies that function as a
specified significant-harm function.

Seope-exelusions Exclusions

G  Under section 63E(7) of the Act, S¥SG-27 this chapter does not apply to an
arrangement which allows an employee to perform a function if the question
of whether the employee is fit and proper to perform the function is reserved
under any of the Single Market Directives or the auction regulation to an
authority in a country or territory outside the United Kingdom.

R This seetion chapter does not apply to a function performed by a person

acting as:

1) an insolvency practitioner under section 388 of the Insolvency Act
1986;

@) a nominee in relation to a voluntary arrangement under Part |
(Company Voluntary Arrangements) of the Insolvency Act 1986;

3 an insolvency practitioner under article 3 of the Insolvency (Northern
Ireland) Order 1989; or

4) a nominee in relation to a voluntary arrangement under Part 11

(Company Voluntary Arrangements) of the Insolvency (Northern
Ireland) Order 1989.

R A function performed by a non-executive director of a firm acting as such is
not an FCA-specified significant-harm function for that firm.

I®

A

(2)
3)

An individual sole trader will not themselves be a certification
employee.

However members of a sole trader’s staff may be.

Therefore the certification reqgime does not apply to a sole trader
with no employees.

Exclusions for emergency and temporary appointments

Secope-emergeney Emergency appointments

R ()

If:

@) a firm appoints an individual to perform a function which, but
for this rule, would be an FCA-specified significant-harm
function;
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(b) the appointment is to provide cover for a certification
employee whose absence is reasonably unforeseen; and

(©) the appointment is for less than four weeks;

then the performance by that individual of such function does not
constitute an FCA-specified significant-harm function.

This rule does not apply to FCA-specified significant-harm function
(5) (functions requiring qualifications).

27.5.2 G  SYSC 27.5.1R does not apply to FCA-specified significant-harm function (5)
5208 (functions requiring qualifications). Where there is an unforeseen absence of
o an employee performing a function for which there is a qualification
requirement:

(1)

()

the firm should take reasonable care to ensure that no employee of
that firm performs that function without a valid certificate; and

the certificate should be issued before the person starts to perform
the function.

Scope-temporary Temporary UK role (the 30-day rule)

2753 R (1)
5.2.28A

()

(3)

None of the FCA-specified significant-harm functions extend to an
individual (*P”) in relation to a firm if:

@) P is based outside the United Kingdom for the firm; and

(b) in a 12-month period, P spends no more than 30 days
performing what would otherwise be an FCA-specified
significant-harm function for that firm within the territorial
scope of this seetion chapter as described in SYSC 27.3.1R.

Paragraph (1) only applies to the extent that P is appropriately
supervised by:

@) one of the firm’s SMF managers; or

(b) one of the firm’s certification employees whose certificate
covers the FCA-specified significant-harm function that is to
be disapplied under (1).

This rule does not apply to any FCA-specified significant-harm
function to the extent that it involves:

@ giving advice or performing related activities in connection
with pension transfers, pension conversions or pension opt-
outs for retail clients; or

(b) giving advice to a person to become, or continue or cease to
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be, a member of a particular Lloyd’s syndicate.

4) In the case of a UK relevant-autherised-person SMCR firm, this rule

does not apply to FCA-specified significant-harm function (7)
(material risk takers).

2754 G  SYSC 27 Annex 1G gives examples of how SYSC 27.5.3R works.

27.5.5 G  The FCA would expect an individual from overseas using the temporary UK
5.2 28C¢ role rule in SYSC 27.5.3R to be accompanied on a visit to a customer in the
1_') ' United Kingdom.

27.5.6 G  Anindividual benefiting from the temporary UK role rule in SYSC 27.5.3R
5.2.28¢¢ may still be subject to the requirements of TC (Training and competence).
' However, TC 2.1.9R gives an exemption from certain qualification

2 requirements in TC to an individual benefiting from the temporary UK role
rule.
27.6 Specification of functions

Seope:general General requirements

27.6.1 R Inaccordance with section 63E of the Act (Certification of employees by
5218 relevant authorised persons), a function is an FCA-specified significant-

o harm function only if, in relation to the carrying on of a regulated activity by
a firm, that function:

1) is not a controlled function in relation to the carrying on of that
regulated activity by that firm; and

(@) will require the person performing it to be involved in one or more
aspects of the firm’s affairs, so far as relating to that regulated
activity.

Scope: FCA-specified significant-harm functions

27.6.2 R Inaccordance with section 63E(3) of the Act, the functions in the table in
SYSC 27.6.3R are FCA-specified significant-harm functions.

27.6.3 R  Table: FCA-specified significant-harm functions

Function Where defined

(1) CASS oversight SYSC 27.7.1R
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(2) Benchmark submission and SYSC 27.7.3R

administration

(3) Proprietary trader SYSC 27.7.4R

(4) Significant management SYSC 27.7.5R

(5) Functions requiring SYSC 27.7.11R

qualifications

(6) Managers of certification SYSC 27.7.13R

employees

(7) Material risk takers SYSC 27.7.14R

(8) Client-dealing SYSC 27.7.18R

(9) Algorithmic trading SYSC 27.7.23R

1) If a function falls into more than one of the FCA-specified
significant-harm functions in the table in SYSC 27.6.3R, all of those
FCA-specified significant-harm functions apply to it.

@) For example, if a person’s job involves both FCA-specified
significant-harm function (5) (functions requiring qualifications) and
(7) (material risk takers), the emergency appointments rule (SYSC
27.5.1R) does not apply to that job.

3) Another example is the rule about the territorial scope of this section
(SYSC 27.3.1R)) for a UK relevant-authorised-persen SMCR firm.
For example, if a person’s job involves both FCA-specified
significant-harm function (5) (functions requiring qualifications) and
(7) (material risk takers), the territorial restriction in that rule does
not apply to that job. Instead, this seetien chapter applies without any
territorial limitation.

4 The reason for (3) is that SYSC-5:2219R{3)) SYSC 27.3.1R(3) says

that there is no territorial limitation on FCA-specified significant-
harm function (7) for a UK relevant-autherisedpersen SMCR firm.
As explained in (1), it does not matter that the job also involves
FCA-specified significant-harm function (5), to which the territorial
limitation does apply.

Definitions of the FCA-specified significant-harm functions

CASS oversight function
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Each of the following is an FCA-specified significant-harm function:

@) in relation to a CASS medium firm and a CASS large firm
(other than a CASS large debt management firm), the
function of acting in the capacity of a person who is allocated
the function in CASS 1A.3.1AR (oversight of operational
effectiveness);

(b) in relation to a CASS large debt management firm, the
function of acting in the capacity of a person who is allocated
the function in CASS 11.3.4R (oversight of operational
effectiveness);

©) in relation to a CASS small firm, the function of acting in the
capacity of a person who is allocated the function in CASS
1A.3.1R (oversight of operational effectiveness).

A function in (1) is not an FCA-specified significant-harm function
for that firm if it is performed by an SMF manager of that firm.

G  SYSGC5:232R{1) SYSC 27.7.1R(1) only applies to a firm to the extent that
CASS applies to that firm.

Benchmark submission and administration function

R Each of the following is an FCA-specified significant-harm function:

(1)

()

acting in the capacity of a person who is allocated the function in
MAR 8.2.3R(1) (benchmark manager); and

acting in the capacity of a person who is allocated the function in
MAR 8.3.5R(1) (benchmark administration manager).

Proprietary trader function

R The function of acting as a proprietary trader whose activity involves, or
might involve, a risk of significant harm to the firm or any of its customers
is an FCA-specified significant-harm function.

Significant management function

R (1)

()

The function of acting as a senior manager, with significant
responsibility for a significant business unit, is an FCA-specified
significant-harm function.

For a non-UK relevantauthorised-person’s SMCR firm’s branch in

the United Kingdom, the significant management function is limited
to business units of the branch.
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G  Asenior manager carrying on the significant management FCA-specified
significant-harm function under SYSC 27.7.5R could, for example, be:

I®

I®

1)

()

the head of a unit carrying on the activities of:

(@)

retail banking;

personal lending;

corporate lending;

salvage or loan recovery; ef
proprietary trading; e¢

designated investment business;

effecting contracts of insurance;

credit-related requlated activity;

making material decisions on the commitment of the firm’s
financial resources, its financial commitments, its assets
acquisitions, its liability management or its overall cash and
capital planning;

processing confirmations, payments, settlements, insurance
claims, client money and similar matters;

administration of contracts of insurance;

complaints handling; or

determining whether an applicant should be accepted for
credit (including lending) and on what terms; or

a member of a committee (that is, a person who, together with
others, has authority to commit the firm) making decisions in these
functions.

The examples in SYSC 27.7.6G are illustrative only. They are not intended

to be exhaustive.

A business unit is not limited to one that carries on commercial activities

with customers and third parties or that earns revenue. A business unit can

be an internal support department that has no contact with people outside the

firm. It may include, for example, human resources, operations or

information technology.

For the purposes of the definition of the significant management FCA-
specified significant-harm function, the following additional factors about

Page 168 of 312



27.7.10

27.7.11

27.7.12

FCA 2018/XX

the firm should be considered:

(1)

()

(3)
(4)
(5)

the size and significance of the firm’s business in the United
Kingdom — for example, a firm carrying on designated investment
business may have a large number of certification employees (for
example, in excess of 100 individuals);

the number of regulated activities carried on, or proposed to be
carried on, by the firm and (if relevant) other members of the group;

its group structure (if it is a member of a group);
its management structure (for example, matrix management); and

the size and significance of its international operations, if any.

When considering whether a business unit is significant for the purposes of
SYSC 27.7.5R, the firm should take into account all relevant factors in the
light of the firm’s current circumstances and its plans for the future,

including:

1) the risk profile of the unit;

(@) its use or commitment of the firm’s capital;

3 its contribution to the profit and loss account;

4) the number of employees, certification employees or SMF managers
in the unit;

(5) the number of customers of the unit; and

(6) any other factor which makes the unit significant to the conduct of

the firm’s affairs so far as relating to the regulated activity.

Functions requiring qualifications

R

(1)

()

1)

Each function involving an activity for which there is a qualification
requirement as specified in TC App 1.1.1R (Activities and
Products/Sectors to which TC applies) is an FCA-specified
significant-harm function.

For a non-UK relevantauthorisedpersen SMCR firm, each function

involving an activity for which there would have been a qualification
requirement, as specified in (1) if the firm had been a UK relevant
authorised-personr SMCR firm, is an FCA-specified significant-harm
function.

SYSC 27.7.11R (Functions requiring qualifications) does not apply to

a UK relevant-autherisedpersen SMCR firm where TC does not
apply.
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SYSC 27.7.11R {Functionsrequiring-quatifications) applies to a non-

UK relevant-autherised-persen SMCR firm irrespective of whether
the function in TC App 1.1.1R (Activities and Products/Sectors to

which TC applies) applies to incoming EEA firms or overseas firms
for the purposes of TC.

The extended territorial scope of qualification requirements as
specified in TC App 2.1.1R (Territorial Scope subject to the
limitation in TC Appendix 3) does not apply in full to the FCA-
specified significant-harm function in SYSC 27.7.11R because SYSC
27.3.1R (Territorial scope) restricts the scope of this chapter outside
the United Kingdom.

Managers of certification employees

R

1)

)

The function of managing or supervising a certification employee,
directly or indirectly, is an FCA-specified significant-harm function.

A function in (1) is not an FCA-specified significant-harm function
for that firm if it is performed by an SMF manager of that firm.

Material risk takers

|70

Each function performed by a person in column (2) of the table in SYSC

27.7.15R is an FCA-specified significant-harm function with respect to a

firm in the corresponding entry in column (1).

Table: Definition of material risk taker

Type of SMCR firm Employees included

(1) A UK SMCR dual requlated Each member of the dual-requlated

banking sector firm firms Remuneration Code staff of the

A third-country SMCR dual

firm in column (1).

requlated banking sector firm This includes any person who meets

any of the criteria set out in articles 3 to
5 of Commission Delegated Regulation
(EU) No 604/2014 (criteria to identify
categories of staff whose professional
activities have a material impact on an
institution’s risk profile)).

(2) An EEA SMCR dual requlated | In relation to a firm in column (1), the

banking sector firm definition of dual-requlated firms

For these purposes sub-

Remuneration Code staff is extended so

paragraphs (i) and (ii) in SYSC

that it includes employees of this kind

19D.1.1R(1)(d) (application of

of firm in the same way as it includes

the dual-requlated firms

employees of a third-country SMCR
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Remuneration Code) do not
apply.

dual requlated banking sector firm.

(3) A firm falling within SYSC

Each member of the Remuneration

19A.1 (application provisions for

Code staff of the firm in column (1).

the remuneration code for IFPRU
investment firms)

(4) A firm that would fall within

In relation to a firm in column (1), the

SYSC 19A.1 if it applied to an

definition of Remuneration Code staff

incoming EEA firm

For these purposes sub-
paragraphs (i) and (ii) in SYSC
19A.1.1R(1)(d) (application of
the Remuneration Code) do not

apply.

Is extended so that it includes
employees of this kind of firm in the
same way as it includes employees of
an overseas firm in row (3) of this
table.

(5) A firm falling within SYSC

Each member of the AIFM

19B.1 (application provisions for

Remuneration Code staff of the firm in

the remuneration code for a full-

column (1).

scope UK AIFM)

(6) An above-threshold non-EEA

In relation to a firm in column (1), the

AIFM or an incoming EEA AIFM

definition of AIFM Remuneration Code

staff is extended so that it includes
employees of this kind of firm in the
same way as it includes employees of
firms in row (5) of this table.

(7) A firm falling within SYSC

Each member of the BIPRU

19C.1 (application provisions for

Remuneration Code staff of the firm in

remuneration code for BIPRU

column (1).

firms)

(8) A firm that would fall within

In relation to a firm in column (1), the

SYSC 19C.1 if it applied to an

definition of BIPRU Remuneration

incoming EEA firm or an
incoming Treaty firm

Code staff is extended so that it
includes employees of this kind of firm
in the same way as it includes
employees of a third country BIPRU
firm in column (1) of row (7) of this
table.

(9) A firm falling within SYSC

Each member of the UCITS

19E.1 (application provisions for

Remuneration Code staff of the firm in

remuneration code for UCITS

column (1).

management companies)

(10) An EEA UCITS management

In relation to a firm in column (1), the

definition of UCITS Remuneration
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company Code staff is extended so that it
includes employees of this Kind of firm
in the same way as it includes
employees of firms in row (9) of this
table.

(11) A Solvency Il firm Persons referred to in articles 275.1(c)
and (d) of Solvency Il Regulation
2015/35 (key functions and staff with a
material impact).

If the definitions or requirements in column (2) of the table in SYSC
27.7.15R (as adjusted) do not apply to a firm in the corresponding entry in
column (1), that row of the table does not apply to the firm.

One result of SYSC 27.7.16G s that a credit union is excluded from the table
in SYSC 27.7.15R. Therefore the material risk taker FCA-specified
significant-harm function does not apply to a credit union. However, it is
subject to equivalent PRA requirements.

Client-dealing function

R

R

A person (“P”) performs the client-dealing FCA-specified significant-harm
function for a firm if:

1) P is carrying out any of the activities in the table in SYSC 27.7.19R;
and

(@) those activities will involve P dealing with:
@) a person with or for whom those activities are carried out; or
(b) the property of any such person;

in a manner substantially connected with the carrying on of regulated
activities by the firm.

Table: Activities covered by the client-dealing FCA-specified significant-
harm function

Activity Comments

(1) The following activities: (a) does not include advising on
investments in the course of carrying
(a) advising on investments other | on the activity of giving basic advice
than a non-investment on a stakeholder product.
insurance contract; or
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(b) performing other functions
related to this, such as dealing
and arranging.

(2) The following activities:

(@) giving advice in connection
with corporate finance
business; or

(b) performing other functions
related to this.

(3) If the firm does any of the
following activities:

(@) dealing, as principal or as
agent; or

(b) arranging (bringing about)
deals in investments;

taking part in those activities is
included.

(a) and (b) do not include dealing or
arranging (bringing about) deals in
investments in a non-investment
insurance contract.

For the activity in this row (3), S¥SC

52 44R (2} &) and-{h) SYSC
27.7.18R(2)(a) and (b) are expanded

to cover also:

(@) aperson in connection with
whom the activities in the first
column of this row are carried
out; and

(b) the property of any such
person.

(4) If the firm is acting in the
capacity of an investment manager
the following are included:

(@) taking part in that activity; and

(b) carrying on functions
connected to this.

(5) Acting as a ‘bidder’s
representative’ in relation to bidding
in emissions auctions.

Acting as a ‘bidder’s representative’
has the meaning in sub-paragraph 3
of article 6(3) of the auction
regulation.

SYSC 27.3.2G (the FCA interprets the phrase ‘dealing with” as including

having contact with and extending beyo

nd ‘dealing’ as used in “dealing in

investments’) applies to SYSC 27.7.18R.
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27.7.21 G  The client-dealing FCA-specified significant-harm function generally
5047 involves dealing with any person with or for whom the activities in the table
o in SYSC 27.7.19R are carried out (or their property). That person need not

be a client of the firm.

27.7.22 G  Therestrictions in SYSC 27.6.1R (FCA-specified significant-harm function
5248 should require the person performing it to be involved in one or more

o aspects of the firm’s affairs so far as they relate to regulated activities) also
applies to the client-dealing FCA-specified significant-harm function.

Algorithmic trading function

27.7.23 R (1) Each of the following is an FCA-specified significant-harm function:

@) approving the deployment of:
Q) a trading algorithm or a part of one; or

(i)  an amendment to a trading algorithm or a part of one;
or

(ili)  acombination of trading algorithms; and
(b) each of the following functions:

Q) having significant responsibility for the management
of monitoring whether or not a trading algorithm; and

(i) deciding whether or not a trading algorithm;
IS, or remains, compliant with the firm’s obligations.
@) The firm’s obligations in (1)(b) include:
@ the firm’s regulatory obligations; and

(b) the rules and requirements of the trading venues to which the
firm’s trading systems are connected.

21724 R & A trading algorithm means a computer algorithm used in algerithmic
5250 trading algorithmic trading.

Algorithmic trading has-the meaning i Directive 2014/65/EU of-the
_Eulrepeal_l Ila_|I|a|nent A '.d otthe-Counci-ot15-May 2014-on-markets

27.7.25 G  Algerithmictrading Algorithmic trading is not limited to high-frequency
525 algorithmic trading.
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27.7.26 G  Deploying a trading algorithm includes deploying one on a trading venue on
5252 which the firm has not traded before where the firm is already using that
o trading algorithm on another trading venue.
27.7.27 G SYSG5:249R(1)b) SYSC 27.7.23R(1)(b) (monitoring or deciding whether
5253 or not a trading algorithm is compliant) includes testing, such as validation
o and stress testing.
271728 G (1) Sometimes an approval or a decision involves sign-off from different
5254 people about different aspects of the decision or approval.

@) If this is the case, all will have given the approval or decision for the
purposes of SYSC 27.7.23R.

27229 G (1) Sometimes an approval or decision involves sign-off by a number of
5255 people of different levels of seniority about the same aspects of the
o decision.

(@) If this is the case, only the most senior decision-taker gives the
approval or decision for the purposes of SYSC 27.7.23R.

(3) Where the firm’s procedures do not require the more senior person to
carry out a detailed review of the decision of the more junior, both
the junior and the senior person will give the approval or decision.

27.7.30 G  Afirm may have deployed an algorithm even though:
5256

@ it has not yet actually been used in the generation or acceptance of
orders; or

@) it is not actually being used in the generation or acceptance of orders
at the moment; or

3 it is not currently being used in the generation or acceptance of
orders because the circumstances have not arisen for it to start doing
S0.

27.7.31 G Inthe examples in SYSC 27.7.30G the algorithm is capable of being used in
5257 the generation or acceptance of orders but is not actually generating or
o accepting them at the moment. However, a firm does not deploy an
algorithm if the algorithm is not yet capable of generating or accepting
orders because, for example, it is still in development.
27 Examples of how the temporary UK role rule in SYSC 27.5.3R (the 30-day

Annex  rule) works
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persen non-UK SMCR firm. A is employed
by Firm X and is based in one of its offices
outside the UK. A wants to work in the UK
branch for 10 days.

1G

5-Anhex

16

Example How the temporary UK role rule
applies

1) A spends 20 days in the UK performing the | The rule does not allow this. There is
proprietary trader FCA-specified a single 30-day allowance, not a
significant-harm function for Firm X and separate 30-day allowance for each
wishes to spend another 20 days in the UK | FCA-specified significant-harm
performing the significant management function,

FCA-specified significant-harm function for
Firm X.

@) A spends 20 days in the UK performing an | The rule does not allow this. There is
FCA-specified significant-harm function for | a single 30-day limit for both types
Firm X (which is a Uk—relevant-authorised | of contact with the UK.
persen UK SMCR firm) and wishes to spend
another 20 days dealing with Firm X’s
clients in the UK from the overseas office of
Firm X in which A is based.

(3) A wishes to spend 40 days dealing with The rule does not allow this. If A
Firm X’s clients in the UK from the deals with a UK client on one day,
overseas office of Firm X (which is a Yk that uses up one day of the 30-day
relevant-authorised-persen UK SMCR firm) | allowance, however short the time
in which A is based. However the total time | for which the contact lasts.
spent doing that will only be a few hours
overall.

4) A spends 25 days in calendar year one for The rule does not allow this. This is
Firm X in the UK and 25 days in calendar because the 30-day annual allowance
year two. However A spends 40 days in the | relates to any 12-month period and
UK for Firm X between June in calendar not just a calendar year.
year 1 and June in calendar year 2.

5) Firm X is a nren-Uk—relevantauthorised The rule applies to ren-Uirelevant

authorised-persons non-UK SMCR

firms.

It does not matter that A is not
employed by the UK branch and
instead is employed by another part
of Firm X.

It does not make a difference
whether A is based in an office of
Firm X in its home state or one in a
third country.
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(6)

A is based in one of Firm X’s overseas
offices. Firm X then decides to relocate A to
the UK, where A will be certified to
perform an FCA-specified significant-harm
function for Firm X. Firm X wants to rely
on the temporary UK role rule for the first
30 days while Firm X goes through the
certification process for A.

The rule does not allow this. A is no
longer based in an overseas office
and so the rule does not apply.

(7)

A is based in the overseas branch of a Uk
relevant-autherised-persen UK SMCR firm.
A is to be promoted, so that A will be
performing the material risk taker FCA-
specified significant-harm function. Firm X
wants to rely on the temporary UK role rule
for the first 30 days while Firm X goes
through the certification process for A.

The rule does not allow this because

it does not apply to the material risk

taker FCA-specified significant-harm
function when it is performed for a

UK-relevant-authorised-persen UK
SMCR firm.

A reference in this table to an FCA-specified significant-harm function is to a
function that would have been an FCA-specified significant-harm function but for

SYSC 27.5.3R (temporary UK role).

Page 177 of 312




Annex D

FCA 2018/XX

Amendments to the Code of Conduct sourcebook (COCON)

In this Annex, underlining indicates new text and striking through indicates deleted text.

11

111

1.11A

1.1.2

Application and purpose

Application

G

Under section 64A of the Act, the FCA may make rules about the conduct of

certain persons working in firms.

To whom does it apply?

R

R

COCON applies to the persons set out in the table in COCON 1.1.2R.

Table: To whom does COCON apply?

Persons to whom COCON Applies

Comments

(1) An SMF manager.

(2) An employee (“P”) of arelevant
authorised-person an SMCR firm
who:

(a) performs the function of an
SMF manager,

(b) is not an approved person to
perform the function in question;
and

(c) is required to be an approved
person at the time P performs that
function.

(3) An employee of arelevant
autherised-person an SMCR firm

who would be an SMF manager
but for SUP 10C.3.13R (The 12-
week rule).

(4) A certification employee employed

by a-relevant-authorised-person an
SMCR firm.

This applies even if the
certification employee has not been
notified that COCON applies to
them or notified of the rules that
apply to them.

(5) An employee of a+relevant
authorised-person an SMCR firm
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who would be a certification

employee but for S¥YSE-5227R{1)
SYSC 27.5.1R(1) (Seepe:

emergeney Emergency
appointments) or SYSC-5:2.28AR

SYSC 27.5.3R (Scope-temporary
Temporary UK role).

(6) Any employee of a-relevant This row does not apply to an
authorised-personr an SMCR firm | employee of arelevant-authorised
not coming within another row of | persen an SMCR firm who only
this table, except one listed in performs functions falling within
column (2) of this table. the scope of the following roles:

(a) receptionists;

(b) switchboard operators;

(c) post room staff;

(d) reprographics/print room staff;
(e) property/facilities management;
(f) events management;

(9) security guards;

(h) invoice processing;

(i) audio visual technicians;

(j) vending machine staff;

(k) medical staff;

() archive records management;
(m) drivers;

(n) corporate social responsibility
staff;

(o) data controllers or processors
under the Data Protection Act
1998;

(p) cleaners;
(q) catering staff;
(r) personal assistant or secretary;

(s) information technology support
(ie, helpdesk); and

(t) human resources administrators
/processors.

(7) An FCA-approved person or PRA-  This row does not apply to
approved-person-approved-to-perform | approved-persons-approved-to
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- controlled functioninaSol m : ed f —
[deleted] 10A-1-16BR(appointed
representatives).
(8) A board director of a UK SMCR . )
firm _ _ E',L 'I:f E'Ei-:; Fe-"". Apphestoalik
(a)-arelevantauthorised-person:
o " liroctive | |

For Swiss general insurers, references in this sourcebook to parts of the
PRA Rulebook for *Solvency Il firms’ are to be read as references to the
corresponding parts of the PRA Rulebook applying to large non-directive
insurers.

Rules 1 to 5 in COCON 2.1 apply to all conduct rules staff.

1) Rules SC1 to SC4 in COCON 2.2 apply to all senior conduct rules
staff members (subject to (2)).

@) SC1to SC3 in COCON 2.2 de does not apply to a standard-nen-
executive-director board director who is not an approved person (P)

unless; P also satisfies as-weH-as-beinga-standard-nen-executive
director-they-also-fal-nte one of the other categories of a senior

conduct rules staff member.

(1)  The guidance in COCON 2.3 applies to relevant-autherised-persons
SMCR firms.

2 [deleted]

(3)  SYSC 27.4.6R provides that a function performed by a non-executive
director of a firm acting as such is not an FCA-specified significant-
harm function for that firm.

To what conduct does it apply?

R

|70

For a person (P) who is an approved person, COCON applies to the conduct
of P in relation to the performance by P of functions relating to the carrying
on of activities (whether or not regulated activities) by the firm (Firm A) on
whose application approval was given to P.

[Note: sections 64A(4) and (5)(a) of the Act (Rules of conduct)]

For a person (P) who is a board director of a firm (Firm A) but is not an
approved person of Firm A, COCON applies to the conduct of P in relation
to the performance by P of functions relating to the carrying on of activities
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(whether or not requlated activities) by Firm A.

[Note: sections 64A(4) and (5)(ab) of the Act (Rules of conduct)]

@

2

For a person (P) subject to COCON who is not an approved person,
COCON applies to the conduct of P in relation to the performance by
P of functions relating to the carrying on of activities (whether or not
regulated activities) by P’s employer (Firm A).

This rule does not apply where COCON 1.1.6A applies.

[Note: sections 64A(4) and (5)(b) of the Act (Rules of conduct)]

@

1)

)

(3)

Where Firm A in COCON 1.1.6R to COCON 1.1.7R is an SMCR
firm other than an SMCR dual requlated banking sector firm, the
application of COCON s further restricted by this rule.

COCON only applies to any conduct that forms part of or is for the
purpose of any of the following:

(a) the SMCR financial activities of Firm A; or

(b)  any activities of Firm A that have, or might reasonably be
regarded as likely to have, a negative effect on:

() the integrity of the UK financial system; or

(ii)  the ability of Firm A to meet the “fit and proper” test
in threshold condition 2E and 3D (Suitability); or

(iii)  the ability of Firm A to meet the applicable
requirements and standards under the requlatory
system relating to Firm A’s financial resources.

COCON 1.1.6R and to COCON +1-+#R 1.1.7AR may apply to the
same individual performing several roles.

For example, say that an individual (A) is an approved person for
firm X and is employed by firm Y in a role that does not involve a

controlled function or being a director. Say-thatfirm->Xis-a-Selveney
. " liroctive i | that fi : I

autherised-person:
COCON 1.1.6R applies to A’s role with firm X and COCON 1.1.7R
applies to A’s role with firm Y.

Where does it apply?

R

1)

)

COCON applies to the conduct of conduct rules staff set out in (2)
wherever it is performed.

This rule applies to:
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@ a senior conduct rules staff member; and

(b) a certification employee performing FCA-specified
significant-harm function (7) (material risk takers) in the

table in SYSC 5.2.30R for a UK—relevantautherisedpersen

UK SMCR firm.

R (1) This rule applies to members of a firm’s conduct rules staff apart

from conduct rules staff in COCON 1.1.9R.

(@) Subject to (3), COCON only applies to the conduct of persons to
whom this rule applies (as set out in (1)) if that conduct:

@ is performed from an establishment maintained in the United
Kingdom by: an SMCR firm; or
(B—(forarelevant-authorised-person)-that person’s
employer; or
i) (¢ | . " lirective i ;

(b) involves dealing with a client of the firm in the United
Kingdom from an establishment overseas.

3 Paragraph (2)(b) only applies to a UK relevant-authorised-persen

SMCR firm.

G  The FCA interprets the phrase ‘dealing with’ in COCON 1.1.10R as
including having contact with customers and extending beyond ‘dealing’ as
used in the phrase ‘dealing in investments’. ‘Dealing in’ is used in Schedule
2 to the Act to describe, in general terms, the regulated activities which are
specified in Part 11 of the Regulated Activities Order.

G  The FCA interprets the phrase ‘a client of the firm in the United Kingdom’ in
COCON 1.1.10R as referring to:

1) for a client which is a body corporate, its office or branch in the

United Kingdom; or

(@) for a client who is an individual, a client who is in the United

Kingdom at the time of the dealing.

R A person will not be subject to COCON to the extent that it would be
contrary to the UK’s obligations under a Single Market Directive or the
auction regulation.

Purpose

G  The purpose of this chapter is to set out rules for conduct rules staff and to

provide guidance about those rules to firms whose staff are subject to them.
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G COCON 1 Annex 1 has guidance on the role and responsibilities of non-
executive directors to whom COCON applies.

Investments

G  COCON refers in a number of places to ‘investments’. The Glossary
meaning of investment is wide and is not just limited to the ordinary
dictionary meaning.

G  Therefore, for example, an approved person performing controlled functions
in a Solvency Il firm or a small non-directive insurer should note that that
term includes rights under a contract of insurance, meaning they should also
take into account those parts of COCON which provide guidance on
individual conduct rules that refer to ‘investments’.

G  Where guidance refers to risks associated with investments that will include
risks applicable to rights under a contract of insurance including for example
the risk of inadequate cover.

Guidance on the role and responsibilities of NEBs non-executive directors of
SMCR firms subject to COCON

Introduction
This annex applies to non-executive directors (NEDs) of: an SMCR firm.
@ " liroctive i |

This annex covers the role of a NED in performing the roles in (1) to (4), below:
(1)  the role of chairman of the board of directors;
(2) the role of chairman of the nomination committee;

(3)  the role of chairman of any other committee (irrespective of whether
performing that role is itself a designated senior management function);

4) the general NED role.

The FCA’s view of the role of a NED is consistent with the duties of directors
included in UK company law and the description of the role of a NED in the UK
Corporate Governance Code.

The general role of a NED

The role of a NED performing the general NED role is to:
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provide effective oversight and challenge; and

help develop proposals on strategy.

To deliver this, their responsibilities include:

1)

@)

3)

attending and contributing to board and committee meetings and
discussions;

taking part in collective board and committee decisions, including voting
and providing input and challenge; and

ensuring they are sufficiently and appropriately informed of the relevant
matters prior to taking part in board or committee discussions and
decisions.

Other key roles of a NED include:

1)

@)
3)
4)

()
(6)

(7)

scrutinising the performance of management in meeting agreed goals and
objectives;

monitoring the reporting of performance;
satisfying themselves on the integrity of financial information;

satisfying themselves that financial controls and systems of risk
management are robust and defensible;

scrutinising the design and implementation of the remuneration policy;

providing objective views on resources, appointments and standards of
conduct; and

being involved in succession planning.

Role of a NED as chair of the board or a committee

Subject to any specific governance arrangements, rules or requirements applicable
to the board or particular committees, a NED’s responsibility as chairman of the
board or a committee includes:

1)
(2)

3)

(4)

ensuring that the board or committee meets with sufficient frequency;

fostering an open, inclusive discussion which challenges executives, where
appropriate;

ensuring that the board or committee devotes sufficient time and attention
to the matters within its remit;

helping to ensure that the board or committee and its members have the
information necessary to its and their tasks;
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(5) reporting to the main board on the committee’s activities; and

(6)  facilitating the running of the board or committee to assist it in providing
independent oversight of executive decisions;

(7) in relation to the nomination committee, safeguarding the independence
and overseeing the performance of the nomination committee.

The chair of the nomination committee should take reasonable steps to ensure that
the nomination committee complies with:

(1)  the requirements in SYSC 4.3A about the nomination committee (if that
part of SYSC applies to the firm); and

(2) any specific and relevant requirements relating to the committee or to the
matters within the committee’s responsibilities.

fora-small nen-directive-insurerparagraph Paragraph 3.2 of this annex is still
relevant to a smal-nen-directive-insurer firm:

(1)  thatis not required by the Handbook to have a nomination committee; or

(2)  for which being the chair of such a committee is not a controlled function;

if it has such a committee.

General approach to the role of a NED

The FCA recognises that NEDs individually do not manage a firm’s business in
the same way as executive directors. Therefore, the responsibilities for which
NEDs are accountable are likely to be more limited.

A NED is neither required nor expected to assume executive responsibilities.

Although NEDs who are subject to the senior management regime for SMF
managers or the approved persons regime for insurers have individual duties
under that regime, the FCA views the regime and its application as consistent with
the principle of collective decision-making.

The standard of care, skill and diligence that the FCA would expect from a NED
is the care, skill and diligence that would be exercised by a reasonably diligent
person with:

(1)  the general knowledge, skill and experience that may reasonably be
expected of a person carrying out the functions carried out by the NED in
relation to the firm, taking into account the standards in the Handbook
(especially COCON and DEPP); and
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the general knowledge, skill and experience that the NED has.

Individual conduct rules

Individual conduct rules

R

R

Rule 1: You must act with integrity.
Rule 2: You must act with due skill, care and diligence.

Rule 3: You must be open and cooperative with the FCA, the PRA and other
regulators.

Rule 4: You must pay due regard to the interests of customers and treat them
fairly.

Rule 5: You must observe proper standards of market conduct.

Senior management conduct rules

R

SC1: You must take reasonable steps to ensure that the business of the firm
for which you are responsible is controlled effectively.

SC2: You must take reasonable steps to ensure that the business of the firm
for which you are responsible complies with the relevant requirements and
standards of the regulatory system.

SC3: You must take reasonable steps to ensure that any delegation of your
responsibilities is to an appropriate person and that you oversee the
discharge of the delegated responsibility effectively.

SC4: You must disclose appropriately any information of which the FCA or
PRA would reasonably expect notice.

Firms: Training and breaches

G

Under section 64B of the Act, arelevant-autherisedpersen an SMCR firm

must:

1) ensure that all persons subject to the rules in COCON are notified of
the rules that apply to them; and

@) take all reasonable steps to ensure that those persons understand how
the rules in COCON apply to them.

1) The steps that arelevant-autherised-personr an SMCR firm must take
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to seeure ensure that its conduct rules staff understand how the rules
in COCON apply to them include the provision of suitable training.

@) Suitable training should always ensure that those who are subject to
the rules in COCON have an awareness and broad understanding of
all of the rules in COCON, and that they also have a deeper
understanding of the practical application of the specific rules which
are relevant to their work.

(3) For example:

@ for individuals who trade in the markets, rule 5 in COCON
2.1.5R may apply in various circumstances arising in the
individual’s day-to-day activities and additional training may
be appropriate to ensure that the individual knows how that
rule applies to those activities in those various circumstances;
or

(b) for individuals who deal directly with customers, rule 4 in
COCON 2.1.4R may apply in various circumstances which
makes additional training appropriate for such individuals.

There are rules and guidance in SUP 15.3 (General notification
requirements) and SUP 15.11 (Notification of COCON breaches and

disciplinary action) that deal with reporting by arelevant-autherised-person
an SMCR firm of COCON breaches to the FCA.

General factors for assessing compliance

General factors for assessing compliance

G

Where descriptions of conduct are provided in this chapter which exemplify
breaches of the rules in COCON, they are not intended to be an exhaustive
list of the kind of conduct that may contravene the relevant rule.

In assessing compliance with, or a breach of, a rule in COCON, the FCA
will have regard to the context in which a course of conduct was undertaken,
including:

1) the precise circumstances of the individual case;

(@) the characteristics of the particular function performed by the
individual in question; and

(3) the behaviour expected in that function.
Without prejudice to section 66A of the Act, a person will only be in breach

of any of the rules in COCON where they are personally culpable. Personal
culpability arises where:
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1) a person’s conduct was deliberate; or

(@) the person’s standard of conduct was below that which would be
reasonable in all the circumstances.

In determining whether or not the particular conduct of a person complies
with the rules in COCON, factors the FCA would expect to take into account
include:

1) whether that conduct relates to activities that are subject to other
provisions of the Handbook;

@) whether that conduct is consistent with the requirements and
standards of the regulatory system relevant to the person’s firm.

In determining whether or not the conduct of a senior conduct rules staff
member complies with rules SC1 to SC4 in COCON, factors the FCA would
expect to take into account include:

1) whether they exercised reasonable care when considering the
information available to them;

(@) whether they reached a reasonable conclusion upon which to act;
3 the nature, scale and complexity of the firm’s business;

4) their role and responsibility as determined by reference to the
relevant statement of responsibility;

(5) the knowledge they had, or should have had, of regulatory concerns,
if any, relating to their role and responsibilities.

In assessing whether a senior conduct rules staff member may have breached
a rule in COCON, the nature, scale and complexity of the business and the
role and responsibility of the individual undertaking the activity in question
within the firm will be relevant in assessing whether that person’s conduct
was reasonable. For example, the smaller and less complex the business, the
less detailed and extensive the systems of control need to be.

UK domestic firms listed on the London Stock Exchange are subject to the
UK Corporate Governance Code, whose internal control provisions are
explained in the publication entitled *Internal Control: Revised Guidance for
Directors on the Combined Code (October 2005)’ issued by the Financial
Reporting Council. Therefore, firms in this category will be subject to that
code, as well as to the rules in COCON. In forming an opinion as to whether
a senior conduct rules staff member has complied with the rules in COCON,
the FCA will give due credit if they followed corresponding provisions in
the UK Corporate Governance Code and related guidance.
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Specific guidance on individual conduct rules

Specific guidance on senior manager conduct rules

G

G

The following is a non-exhaustive list of examples of conduct that would be
in breach of rule SC2.

(8)

(1)

)

For a senior conduct rules staff member who is responsible for the
compliance function, failing to ensure that:

(e the method of determining the remuneration complies, where
applicable, with the Remuneration Code or for a Solvency Il
firm or a small non-directive insurer, other relevant
requirements in relation to remuneration, as well as those
remuneration codes applicable to firms as set out in SYSC
19B - 19E.

If a senior conduct rules staff member comes across a piece of
information that is something of which they think the FCA or PRA
could reasonably expect notice, they should determine whether that
information falls within the scope of their responsibilities: which {for
an SMF manager?} is by virtue of that person’s statement of
responsibilities.

By  er

(for-an-approved person-performing a significant influence
function-in-a-Solvency H-firm-or a-small Ron-directive
|||su|el)_ln_nle_l_udmlg oy |e|e'|enee to-their-scope-of

If it does, then they should ensure that, if it is otherwise appropriate
to do so, it is disclosed to the appropriate regulator.
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Annex E

Amendments to the Fitand-Propertestfor-Approved-Persons-and-Specified-Significant-
harm-Funetions Fit and Proper test for Employees and Senior Personnel sourcebook

(FIT)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1 General

1.1  Application and purpose

1.11 G  FFEIT applies to:

1)
(2)
(3)

4)

()
(6)

(7)

(8)

a-firm an SMCR firm {ineluding-arelevant-auvthorised-persen);

an applicant for Part 4A permission;

an EEA firm; or a Treaty firm era JCIHSqualifier that wishes to
establish a branch into the United Kingdom using EEA rights; or Treaty

rights; or UCITS directive rights (see SUP 10A.1.10G and SUP
10ALLIR); or apply for a top-up permission {see-SURP-10A1L13R);

an approved person performing an FCA controlled function;

a candidate for an FCA controlled function;

a certification employee performing an FCA specified significant-harm
function; and

a person whom a-firm an SMCR firm is proposing to certify to perform
an FCA specified significant-harm function; and

a board director as set out in FIT 1.1.2(e).

1.1.2 G  The purpose of FIT is to set out and describe the criteria that:

1)

a relevantautherisedperson an SMCR firm should consider when:

@ assessing the fitness and propriety of a candidate whom the
firm is proposing to put forward for approval as an FCA-
approved SMF manager;

(b) assessing the continuing fitness and propriety of a person
approved to perform the function of an FCA-approved SMF
manager, including for formulating an opinion about whether
there are any grounds on which the regulator could withdraw
the approval given to that individual to perform that function
under section 63(2A) of the Act;
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assessing the fitness and propriety of a person whom the firm is
proposing to certify to perform an FCA specified significant-
harm function; and

assessing the continuing fitness and propriety of a person
whom the firm has certified to perform an FCA specified
significant-harm function;_and

(in the case an FCA-authorised person that is not a limited
scope core SMCR firm) assessing the fitness of a non-SMF
board director subject to competence requirements under the
competent employees rule, any directly applicable EU
legislation or any other requirement of the requlatory system.

the FCA will consider when assessing the fitness and propriety of a
candidate for a controlled function, including a designated senior
management function (see generally SUP 10A and SUP 10C on
approved persons), and may consider when assessing the continuing
fitness and propriety of approved persons.

m—m;m@%&mm%mm%w T i i i i L i O

[deleted]
TFable-Situations-to-which-FH-apphies [deleted]
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Introduction

G

G

G

Under section 60A(1) of the Act, before arelevant-authorisedpersen a firm may
make an application for the FCA’s approval of a desighated-senior-management
funetion—controlled function the relevant-autherisedpersen firm must be

satisfied that the person for whom the application is made is a fit and proper
person to perform that function.

Under section 61(1) of the Act (Determination of applications), the FCA may
grant an application for approval made under section 60 (Applications for
approval) of the Act only if it is satisfied that the candidate is fit and proper to
perform the controlled function to which the application relates.

Under section 63F of the Act, arelevant-autherisedpersen a firm may issue a
certificate to a person to perform a specified significant-harm function only if it
is satisfied that the person is a fit and proper person to perform that function.

Under sections 60A and 63F 7of the Act, in assessing whether a person is a fit
and proper person to perform an FCA designated senior management function or

an FCA specified significant-harm function, arelevantauthorisedperson a firm

must have particular regard to whether that person:
(1) has obtained a qualification; or

(2)  has undergone, or is undergoing, training; or
(3) possesses a level of competence; or

(4) has the personal characteristics;

required by general rules made by the FCA.

The key general rules relating to the criteria listed in FIT 248 1.2.1BG
include:

1) in the case of very senior employees, SYSC 4.2 (persons who effectively
direct the business) and SYSC 4.3A.3R (management body);

(2)  for empleyees personnel of firms generally, SYSC 5.1.1R (the competent
employees rule); and

(3) in relation to retail activities, F6-23+12R TC 2.1.1R (employees’
competence); and

(4)  for those who are employees of insurance firms, SYSC 3.1.6R.

Under section 63(1) of the Act (Withdrawal of approval), the FCA may withdraw
an approval under section 5gfvién ¢f\BtRe FCA or the PRA in relation to the
performance by a person of a function if it considers that the person is not a fit
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and proper person to perform the function.

The Act does not prescribe the matters which the FCA should take into account
when determining fitness and propriety. However, section 61(2) states that the
FCA may have regard (among other things) to whether the candidate or
approved person:

1)
(2)
3)
(4)

has obtained a qualification; or
has undergone, or is undergoing, training; or
possesses a level of competence; or

has the personal characteristics;

required by general rules made by the FCA.

D)

@)

3)

Under Article 21(1)(d) of the MiFID Org Regulation and articles 34 and
35 of MiFID, the requirement to employ personnel with the knowledge,
skills and expertise necessary for the discharge of the responsibilities
allocated to them is reserved to the firm’s Home State. Therefore, in
assessing the fitness and propriety of:

(@ aperson to perform a controlled function; or
(b) acertification employee;

solely in relation to the MiFID business of an incoming EEA firm, the
FCA will not have regard to that person’s competence and capability.

Where the function relates to:

(@)  matters outside the scope of MiFID, for example activities related
to a specified benchmark (see the benchmark submission function
(CF 40), the benchmark administration function (CF 50) and the
benchmark submission and administration FCA-specified
significant-harm functions (see SYSC 5.2.33R); or

(b)  business outside the scope of the MiFID business of an incoming
EEA firm, for example irsurance-mediation-activities insurance
distribution activities in relation to life policies; or

(c)  matters within the responsibility of the FCA as the Host State
regulator, for example money laundering responsibilities (see the
money laundering reporting function (CF11 and SMF17)) or (3)
below;

the FCA will have regard to a person’s competence and capability as well
as their honesty, integrity, reputation and financial soundness.

The FCA will have regard to a natural person’s competence and
capability to the extent they give a personal recommendation or
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information about financial instruments, structured deposits, investment
services or ancillary services on behalf of a UK branch of:

(@)
(b)

(©)

(d)

an investment firm authorised under MiFID;

an AIFM investment firm carrying out activities under article6(4)
of the AIFMD (provision of additional services);

a UCITS investment firm carrying out activities under article 6(3)
of the UCITS Directive (provision of additional services); or

a credit institution.

(3) is the result of the combined effect of articles 25(1) (Assessment of
suitability and appropriateness and reporting to clients) and 35(8)
(Establishment of a branch) of MiFID.

(1) to (4) are also relevant to the matters an EEA-relevantauthorised
person- EEA SMCR firm should take into account when assessing any
staff being assessed under FIT. Where, under (1) to (4):

(@)

(b)

the FCA will have regard to a person’s competence and capability,
so should a firm when assessing any staff being assessed under
FIT; and

the FCA will not have regard to a person’s competence and
capability, a firm need not do so either when assessing any staff
being assessed under FIT.

1.2.4 G Where the application relates to a function within a Solvency Il firm and is for an
FCA controlled function which is also a Solvency Il Directive ‘key function’ as
defined in the PRA Rulebook: Glossary, then the FCA will also have regard to
the assessment made by the firm as required in article 273 of the Solvency Il
Regulation (EU) 2015/35 of 10 October 2014; Rules 2.1 and 2.2 of the PRA
Rulebook: Solvency Il Firms: Insurance - Fitness and Propriety, and other
factors, as set out in EIOPA Guidelines on system of governance dated 28
January 2015 (see Guideline 16).

B

1.3 Assessing fitness and propriety

131 G
131A G
131B G

The FCA will have regard to a number of factors when assessing the fitness
and propriety of a person to perform a particular controlled function, as more
particularly described in FIT 2 (Main assessment criteria).

The FCA would expect firms that are required to assess the fitness and
propriety of staff being assessed under FIT to have regard to substantially the
same factors as those outlined in FIT 2.

In the FCA'’s view, the most important considerations will be the person’s:
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1) honesty, integrity and reputation;
(@) competence and capability; and
3 financial soundness.

In assessing fitness and propriety, the FCA will also take account of the
activities of the firm for which the controlled function is or is to be
performed, the permission held by that firm and the markets within which it
operates.

A relevantauthorisedpersen firm assessing the fitness and propriety of staff

being assessed under FIT should consider:

1) the nature, scale and complexity of its business, the nature and range
of financial services and activities undertaken in the course of that
business; and

@) whether the candidate or person has the knowledge, skills and
experience to perform the specific role that the candidate or person is
intended to perform.

A relevantauthorisedpersen firm is reminded that, in assessing a candidate
for a position within the management body of the firm, SYSC 4.3A.3R(3)

requires the firm to ensure that the management body, as a collective,
possesses adequate knowledge, skills and experience to understand the firm’s
activities.

The criteria listed in FIT 2.1 to FIT 2.3 are guidance and will be applied in
general terms when the FCA is determining a person’s fitness and propriety.
It would be impossible to produce a definitive list of all the matters which
would be relevant to a particular determination. A relevant-authorised-person
firm assessing the fitness and propriety of staff being assessed under FIT
should be guided by substantially the same criteria in FIT 2.1 to FIT 2.3 (to
the extent applicable to the firm), recognising that this is not intended to be a
definitive list of matters to be considered.

If a matter comes to the FCA’s attention which suggests that the person
might not be fit and proper, the FCA will take into account how relevant and
how important it is. In the same way, if a matter comes to the attention of a
relevant-autherised-persen firm which suggests that any staff being assessed
under FIT might not be fit and proper, the firm should take into account how
relevant and how important that matter is.

A relevant-authorised-person firm assessing the continuing fitness and

propriety of an approved person is required to notify the FCA under section
63(2A) of the Act if it forms the opinion that there are grounds on which the
FCA could withdraw its approval (see SUP 10C.14.24R). In discharging its
obligation to notify the FCA, a relevantautherised-person firm should take
into account how relevant and how important the matter is that comes to its
attention which suggests an approved person might not be fit and proper
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before determining that a notification should be made.

A relevantauthorisedpersen firm assessing the continuing fitness and

propriety of staff being assessed under FIT should assess the role that the
individual is actually performing at the time the assessment is done. For this
purpose, the assessor(s) should be provided with an up-to-date job
description for that individual in advance of the assessment.

During the application process for a controlled function, the FCA may
discuss the assessment of the candidate’s fitness and propriety informally
with the_firm making the application and may retain any notes of those
discussions.

2 Main assessment criteria

2.1 Honesty, integrity and reputation

211 G

211A G

212 G

In determining a person’s honesty, integrity and reputation, the FCA will
have regard to all relevant matters including, but not limited to, those set out
in FIT 2.1.3G which may have arisen either in the United Kingdom or
elsewhere. The FCA should be informed of these matters (see SYP
10A4-17Rand SUP 10C.14.18R), but will consider the circumstances only
where relevant to the requirements and standards of the regulatory system.
For example, under FIT 2.1.3G(1), conviction for a criminal offence will not
automatically mean an application will be rejected. The FCA treats each
candidate’s application on a case-by-case basis, taking into account the
seriousness of, and circumstances surrounding, the offence, the explanation
offered by the convicted person, the relevance of the offence to the proposed
role, the passage of time since the offence was committed and evidence of
the individual’s rehabilitation.

A relevant-authorised-person firm determining the honesty, integrity and

reputation of staff being assessed under FIT, should consider all relevant
matters, including those set out in FIT 2.1.3G, which may have arisen either
in the United Kingdom or elsewhere. Firms should inform themselves of
relevant matters, including checking for convictions for criminal offences
(where possible) and contacting previous employers who have employed
that candidate or person. If any staff being assessed under FIT has a
conviction for a criminal offence, the firm should consider the seriousness of
and circumstances surrounding the offence, the explanation offered by that
person, the relevance of the offence to the proposed role, the passage of time
since the offence was committed and evidence of the individual’s
rehabilitation.

In considering the matters in FIT 2.1.1G, the FCA will look at whether the
person’s reputation might have an adverse impact upon the firm for which
the controlled function is or is to be performed and at the person’s
responsibilities.
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In considering the reputation of staff being assessed under FIT 2.1.1AG a
relevant-autherised-persen firm should have regard to whether that person’s
reputation might have an adverse impact upon the_firm for which the
function is to be performed and the person’s responsibilities.

The matters referred to in FIT 2.1.1G to which the FCA will have regard,
and to which a relevantauthorisedpersen firm should also have regard,

include, but are not limited to:

1) whether the person has been convicted of any criminal offence; this
must include, where provided for by the Rehabilitation Exceptions
Orders to the Rehabilitation of Offenders Act 1974 or the
Rehabilitation of Offenders (Northern Ireland) Order 1978 (as
applicable), any spent convictions; particular consideration will be
given to offences of dishonesty, fraud, financial crime or an offence
under legislation relating to companies, building societies, industrial
and provident societies, credit unions, friendly societies, banking,
other financial services, insolvency, consumer credit companies,
insurance, consumer protection, money laundering, market
manipulation and insider dealing, whether or not in the United
Kingdom;

(@) whether the person has been the subject of any adverse finding or
any settlement in civil proceedings, particularly in connection with
investment or other financial business, misconduct, fraud or the
formation or management of a body corporate;

(3) whether the person has been the subject of, or interviewed in the
course of, any existing or previous investigation or disciplinary
proceedings, by the appropriate regulator, by other regulatory
authorities (including a previous regulator), clearing houses and
exchanges, professional bodies, or government bodies or agencies;

4 whether the person is or has been the subject of any proceedings of a
disciplinary or criminal nature, or has been notified of any potential
proceedings or of any investigation which might lead to those
proceedings;

5) whether the person has contravened any of the requirements and
standards of the regulatory system or the equivalent standards or
requirements of other regulatory authorities (including a previous
regulator), clearing houses and exchanges, professional bodies, or
government bodies or agencies;

(6) whether the person has been the subject of any justified complaint
relating to regulated activities;

(7) whether the person has been involved with a company, partnership
or other organisation that has been refused registration, authorisation,
membership or a licence to carry out a trade, business or profession,
or has had that registration, authorisation, membership or licence

Page 198 of 312


https://www.handbook.fca.org.uk/handbook/glossary/G4556s.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G4556s.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G3539r.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G430.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/FIT/2/1.html?date=2017-06-15#D3
https://www.handbook.fca.org.uk/handbook/glossary/G2974.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G3539r.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G2936.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G2936.html?date=2017-06-15
https://www.handbook.fca.org.uk/instrument/2007/2007_56.pdf
https://www.handbook.fca.org.uk/handbook/glossary/G726.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G553.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G1232.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G1232.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G111.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G2972.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G903.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G155.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G986.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G903.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G903.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G155.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G974.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G869.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G190.html?date=2017-06-15
https://www.handbook.fca.org.uk/handbook/glossary/G843.html?date=2017-06-15

(8)

(9)

(10)

1)

(12)

(13)

FCA 2018/XX

revoked, withdrawn or terminated, or has been expelled by a
regulatory or government body;

whether, as a result of the removal of the relevant licence,
registration or other authority, the person has been refused the right
to carry on a trade, business or profession requiring a licence,
registration or other authority;

whether the person has been a director, partner, or concerned in the
management, of a business that has gone into insolvency, liquidation
or administration while the person has been connected with that
organisation or within one year of that connection;

whether the person, or any business with which the person has been
involved, has been investigated, disciplined, censured or suspended
or criticised by a regulatory or professional body, a court or
Tribunal, whether publicly or privately;

whether the person has been dismissed, or asked to resign and
resigned, from employment or from a position of trust, fiduciary
appointment or similar;

whether the person has ever been disqualified from acting as a
director or disqualified from acting in any managerial capacity;

whether, in the past, the person has been candid and truthful in all
his their dealings with any regulatory body and whether the person
demonstrates a readiness and willingness to comply with the
requirements and standards of the regulatory system and with other
legal, regulatory and professional requirements and standards.

2.2 Competence and capability

221 G

221A G

In determining a person’s competence and capability, the FCA_in
accordance with FIT 1.1.2G, will have regard to all relevant matters

including but not limited to:

(1)

)

(3)

whether the person satisfies the relevant FCA training and
competence requirements in relation to the controlled function the
person performs or is intended to perform;

whether the person has demonstrated by experience and training that
they are suitable, or will be suitable if approved, to perform the
controlled function;

whether the person has adequate time to perform the controlled
function and meet the responsibilities associated with that function.

In determining a person’s competence and capability to perform an FCA
designated senior management function or an FCA-specified significant-
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harm function, a relevant-authorisedpersen firm, in accordance with FIT

1.1.2G, should have regard to all relevant matters including but not limited
to:

1) whether the person satisfies any applicable training and competence
requirements (in relation to the function that the person performs or
is intended to perform);

@) whether the person has demonstrated by experience and training that
they are suitable to perform the function they are intended to
perform;

(3) whether the person has adequate time to perform the function in
question and meet the responsibilities associated with that function.

A person may have been convicted of, or dismissed or suspended from
employment for, drug or alcohol abuses or other abusive acts. This will be
considered by the FCA only in relation to a person’s continuing ability to
perform the particular controlled function for which the person is or is to be
employed.

The FCA would expect a relevant-authorised-person firm determining the

competence and capability of staff being assessed under FIT to consider
convictions, dismissals and suspensions from employment for drug or
alcohol abuses or other abusive acts only in relation to a person’s continuing
ability to perform the particular FCA designated senior management
function or an FCA-specified significant-harm function for which the person
is, or is to be, employed.

Financial soundness

222 G
222A G
2.3

231 G
232 G

In determining a person’s financial soundness, the FCA will have regard,

and a relevantautherised-persen firm should also have regard, to any factors

including, but not limited to:

@ whether the person has been the subject of any judgment debt or
award, in the United Kingdom or elsewhere, that remains outstanding
or was not satisfied within a reasonable period,;

(@) whether, in the United Kingdom or elsewhere, the person has made
any arrangements with his their creditors, filed for bankruptcy, had a
bankruptcy petition served on kim them, been adjudged bankrupt,
been the subject of a bankruptcy restrictions order (including an
interim bankruptcy restrictions order), offered a bankruptcy
restrictions undertaking, had assets sequestrated, or been involved in
proceedings relating to any of these.

The FCA will not normally require a candidate to supply a statement of
assets or liabilities. The fact that a person may be of limited financial means
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will not, in itself, affect their suitability to perform a controlled function.

The FCA would expect a relevant-authorised-person firm to take a similar

view in assessing whether staff being assessed under FIT, are fit and proper.
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[Editor’s note: For this Consultation Paper: provisions about the type of forms to be used,
significant influence functions, appointed representatives or chapter 10A of the Supervision

manual may be amended in the second consultation.]
Annex F

Amendments to the Supervision manual (SUP)

In this Annex, underlining indicates new text and striking through indicates deleted text.

Chapter 10A is revoked.

[Editor’s note: The second Consultation Paper will consider whether chapter 10A is to be
retained for some purposes]

10C

10C.1

10C.1.1

10C.1.2

10C.1.2A

10C.1.3

10C.14

FCA senior management managers regime for approved persons in
relevantauthorised-persons SMCR firms

Application
General

R This chapter applies to every relevant-autherised-person SMCR firm.

G  This chapter is also relevant to FCA-approved SMF managers of a

relevant-autherised-persen an SMCR firm.

G  SUP 10C Annex 1 (What functions apply to what type of firm) sets out:

1) how this chapter applies to different types of SMCR firm; and

(2) the SMCR firms to which this chapter does not apply.

Non-UK relevant-authorised-persens firms: UK services

R This chapter does not apply to a non-UK relevant-autherisedpersen

SMCR firm in+elationteregutated-activities-which-are-carried-oninthe
United-Kingdom; other than in relation to an establishment maintained

by it or its appointed representative in the United Kingdom.

EEA relevantautherisedpersons firms: general application
R This chapter does not apply to an EEA relevantautherised-person

SMCR firm if and in so far as the question of whether a person is fit and
proper to perform a particular function in relation to that firm is
reserved to an authority in a country or territory outside the United
Kingdom under:
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the Single Market Directives;
the Treaty;
the auction regulation.

SUP 10C.1.4R reflects the provisions of section 59(8) of the Act
and, where relevant, the Treaty.

It preserves the principle of Home State prudential regulation.

For an EEA relevant-autherised-persen SMCR firm, the effect is

to reserve to the Home State regulator the assessment of fitness
and propriety of a person performing a function in the exercise
of an EEA right. A member of the governing body, or the
notified UK branch manager, of an EEA relevantauthorised
persen SMCR firm, acting in that capacity, will not, therefore,
have to be approved by the FCA under the Act.

For example, persons in Solvency Il firms which are incoming

(4)

EEA firms are not expected to be carrying out FCA functions to
the extent that the person will be regarded as effectively
running the firm or responsible for a Solvency |l Directive ‘key
function’.

Aside from (1) to 3} (3A) an EEA relevantauthorisedpersen
SMCR firm should have:

@ considered the impact of the Host State rules with which
it is required to comply when carrying on a passported
activity or a Treaty activity through a branch in the
United Kingdom;

(b) been notified of those provisions under Part Il of
Schedule 3 to the Act in the course of satisfying the
conditions for authorisation in the United Kingdom; and

(©) considered, for example, the position of a branch
manager based in the United Kingdom who may also be
performing a function in relation to the carrying on of a
regulated activity not covered by the EEA right of the
firm. In so far as the function is within the description of
an FCA controlled function, the firm will need to seek
approval for that person to perform that FCA controlled
function.

Overseas firms: general

10C.1.5A G (1

Generally, where an overseas manager of a non-UK relevant
autherised-person SMCR firm has responsibilities in relation to
its branch in the United Kingdom that are strategic only, they
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will not need to be an FCA-approved SMF manager.

However, where an overseas manager is responsible for
implementing that strategy for its branch in the United
Kingdom, and has not delegated that responsibility to an SMF
manager in the United Kingdom, they will potentially be
performing an FCA controlled function if the detailed
conditions in this chapter defining the relevant FCA controlled
function are met.

UK firm with overseas branches or providing services on a cross-border basis

G

There are no territorial limitations to SUP 10C for:

1)
()

overseas branches of UK firms; or

UK firms providing services into or out of the United Kingdom
on a cross-border basis.

Appointed representatives

R

G

This chapter does not deal with an approved person who is approved
under SUP 10A.1.16BR (Appointed representatives).

1)

()

©)

(4)

SUP 10A.1.15R to SUP 10A.1.16DG (Appointed
representatives) deal with the approved persons regime for
appointed representatives of relevant authorised persons.

In general this chapter does not apply to appointed
representatives of relevant authorised persons. SUP 10A
applies instead.

In theory, a person employed by an appointed representative of
a relevant authorised person could come within one of the
controlled functions in this chapter. If so, that person will be
performing a senior management function and this chapter
would apply. However, the FCA thinks that such a situation
should rarely, if ever, arise.

If a person is an approved person under this chapter and under
SUP 10A for the same firm, this chapter applies to FCA-
designated senior management functions under this chapter and
SUP 10A applies to controlled functions under SUP 10A. It is
unlikely that such a scenario would ever arise in practice.

[Editor’s note: SUP 10C.1.7R and SUP 10C.1.8G will be reviewed in a
second Consultation Paper]

Insolvency practitioners

R

This chapter does not apply to a function performed by a person acting
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as:

1) an insolvency practitioner within the meaning of section 388 of
the Insolvency Act 1986;

(@) a nominee in relation to a voluntary arrangement under Parts |
(Company Voluntary Arrangements) and VIII (Individual
Voluntary Arrangements) of the Insolvency Act 1986;

(€)) an insolvency practitioner within the meaning of article 3 of the
Insolvency (Northern Ireland) Order 1989; or

4) a nominee in relation to a voluntary arrangement under Parts 11
(Company Voluntary Arrangements) and VIII (Individual
Voluntary Arrangements) of the Insolvency (Northern Ireland)
Order 1989.

Swiss general insurers

(@)

For Swiss general insurers, references in this chapter to parts of the
PRA Rulebook for *Solvency Il firms’ are to be read as references to the
corresponding parts of the PRA Rulebook applying to large non
directive insurers.

Swiss general insurers are in the large non directive insurers sector of
the PRA Rulebook and the PRA applies to them, in relation to their
controlled functions, provisions equivalent to those applying to third
country branches in the Solvency Il firms sector of the PRA Rulebook.
The FCA includes them as third country undertakings of Solvency Il
firms and so they must follow the requirements for Solvency Il firms set
out in this chapter.

Insurance and mortgage credit mediation

G  See MIPRU 2.2 (Allocation of the responsibility for insurance
distribution activity or MCD credit intermediation activity) for how the
FCA'’s senior managers regime for SMCR firms is adjusted for a firm
carrying on insurance distribution activity or MCD credit
intermediation activity.

Purpose

G The purpose of SUP 10C is:

1) to specify, under section 59 of the Act, descriptions of the FCA-
designated senior management functions for relevant

authorised-persons SMCR firms, which are listed in SUP
10C.4.3R; and
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@) to specify the manner in which a firm must apply for the FCA's
approval under section 59 of the Act and other procedures for
FCA-approved SMF managers. ;-and

and—AHecation-of Responsibiities™ [deleted]

1) The FCA has certain powers in relation to PRA-approved
persons, such as the requirement for FCA consent to the PRA
granting approval for the performance of a PRA controlled
function. SUP 10C does not deal with these.

(@) However, SUP 10C.12.1G has material about the FCA’s policy
on giving its consent to applications made to the PRA about
conditional and time-limited approvals for SMF managers in
PRA-authorised persons.

SUP 10C.14 (Changes to an approved person’s details) applies, in
certain cases, to PRA-approved persons. Where this is the case, it says
SO.

General material about the definition of controlled functions

Purpose

G

This section has general provisions that apply to the definition of all
controlled functions.

Types of controlled function

G

There are two types of FCA controlled function under the Act:
1) an FCA-designated senior management function; and

@) an FCA controlled function that is not a designated senior
management function.

All the controlled functions that the FCA has specified in this chapter
are designated senior management functions. The FCA has not, in this
chapter, used its power to specify controlled functions that are not
designated senior management functions.

The FCA has (in SUP 10A) specified controlled functions for relevant
authorised persons that are not designated senior management
functions. (See SUP 10C.1.7R to SUP 10C.1.8G (Appointed
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representatives)).

[Editor’s note: This provision will be reviewed in a second
Consultation Paper]

1) Except as described in SUP 10C.3.4G, in this chapter, FCA
controlled function and FCA-designated senior management
function cover the same functions.

2 Therefore, a function is only covered by SUP 10C.4.3R (Table
of FCA-designated senior management functions fer-relevant

authorisedpersens) if that function meets both the following
sets of requirements:

@ the requirements of SUP 10C.3.6R (Definition of FCA
controlled function: arrangements); and

(b) the requirements of SUP 10C.3.10R (Definition of
FCA-designated senior management function).

Definition of FCA controlled function: arrangements

R

In accordance with section 59 of the Act (Approval for particular
arrangements), a function specified in this chapter is an FCA controlled
function only to the extent that it is performed under an arrangement
entered into by:

1) afirm; or
@) a contractor of the firm;
in relation to the carrying on by the firm of a regulated activity.

Section 59(1) and (2) of the Act provide that approval is necessary for
an FCA controlled function which is performed under an arrangement
entered into by a firm, or its contractor (typically an appointed
representative), in relation to a regulated activity.

1) Arrangement is defined in section 59(10) of the Act as any kind
of arrangement for the performance of a function which is
entered into by a firm or any of its contractors with another
person.

@) Arrangement includes the appointment of a person to an office,
a person becoming a partner, or a person’s employment
(whether under a contract of service or otherwise).

(3) An arrangement need not be a written contract but could arise
by conduct, custom and practice.

If a firm is a member of a group, a person employed elsewhere in the
group (for example, by the holding company) who carries out a
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function in relation to the firm will only perform an FCA controlled
function:

1) if the function is performed under an arrangement entered into
by the firm (under section 59(1)); or

@) if

@ there is a contract (under section 59(2)) between the
firm and the relevant group member permitting this; and

(b) the function is performed under an arrangement entered
into by the contractor.

Definition of FCA-designated senior management function

R

G

G

Each FCA-designated senior management function is one which comes
within the definition of a senior management function.

Section 59ZA(2) of the Act says that a function is a “senior
management function’, in relation to the carrying on of a regulated
activity by a firm, if:

1) the function will require the person performing it to be
responsible for managing one or more aspects of the firm’s
affairs, so far as relating to the activity; and

@) those aspects involve, or might involve, a risk of serious
consequences:

@) for the firm; or

(b) for business or other interests in the United Kingdom.
Section 59ZA(3) of the Act says that ‘managing’ includes, for these
purposes, taking decisions, or participating in the taking of decisions,

about how one or more aspects of the firm’s affairs should be carried
on.

The 12-week rule

R

If:

1) a firm appoints an individual to perform a function which, but
for this rule, would be an FCA-designated senior management
function;

@) the appointment is to provide cover for an SMF manager whose
absence is:

@ temporary; or
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(b) reasonably unforeseen; and

(3) the appointment is for less than 12 weeks in a consecutive 12-
month period,;

the description of the relevant FCA-designated senior management
function does not relate to those activities of that individual.

SUP 10C.3.13R enables cover to be given for (as an example) holidays
and emergencies and avoids the need for the precautionary approval of,
for example, a deputy. However, as soon as it becomes apparent that a
person will be performing an FCA-designated senior management
function for more than 12 weeks, the firm should apply for approval.

See SUP 10C.12.7G to SUP 10C.12.14G (time-limited approvals) for
procedures for temporary appointments longer than 12 weeks.

1) A firm to which SYSC 26 (Senior managers and certification
regime: Overall and local responsibility) applies may have
allocated responsibilities under that chapter to an SMF manager
who is absent under SUP 10C.3.13R.

(2)  SYSC 26.4.8R (Exclusion where the 12-week rule applies) deals
with how those responsibilities may be reallocated during the
SMF manager’s absence.

3) SYSC 26.4.10G explains that SYSC 26.4.8R and SUP 10C.3.13R
apply to a person performing the other overall responsibility
function or the other local responsibility function as well as to
other designated senior management functions.

1 I

@ a firm allocates any FCA-prescribed senior management
responsibilities to an SMF manager; and

(b) the SMF manager later becomes absent;

the firm should reallocate them to another SMF manager.

(2) The firm may not allocate the absent manager’s FCA-prescribed
senior management responsibilities to the person providing
cover for that manager unless the person providing cover is also
an SMF manager of the firm.

Specification of functions

R

1) Each function described in SUP 10C.4.3R is an FCA controlled
function.
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In accordance with section 59(6A) of the Act (Approval for
particular arrangements), the FCA designates each function in
(1) as a senior management function.

autherised-persens:

autherised-persens:

relevant authorised persons. [deleted]
10C.4.2A R SUP 10C Annex 1 (What functions apply to what type of firm) sets out

which of the functions in SUP 10C.4.3R apply to which kind of firm.

10C.4.3 R  Table of FCA-designated senior management functions for+elevant
authorisedpersons SMCR firms

The first column (Type) of the following table is amended by (a) amalgamating its rows so
that “FCA governing functions” and “FCA required functions” apply to the functions in
columns two and three as follows and then (b) amending the table further as shown.

. (FCA-designated seni nctions £

relevantauthorised-persons)
Type SMF Description of FCA controlled
function
FCA governing | SMF 1 Chief executive function
functions
SMF 3 Exeeutive Executive director function
SME 7 Group entity senior manager function
SMF 9 Chairman function
SMF 10 | Chairman of the risk committee function
SMF 11 | Chairman of the audit committee
function
SMF 12 | Chairman of the remuneration
commifttee function
SMF 13 | Ghair Chairman of the nomination
committee function
SMEFE 14 | Senior independent director function
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SMF 15 | Chairman of the with-profits committee
function
SMF 19 | Head of third country branch function
SMF 27 | Partner function
FCA required SMF 16 | Compliance oversight function
functions
SMF 17 | Money laundering reporting function
SMF 18 | Other overall responsibility function
¢ losi ! coni : . :
relevant authorised persons)
Fype SME Description-of FCA-controlled
function
ired | lori ine functi
functions
SMF 21 | EEA branch senior manager function

SMF 29

Limited scope function

SMF 23b

Conduct risk oversight (Lloyd’s)

function

Fype SME Description-of FCA-controlled
function
function
ired i oy .

functions

SMF22 | Other local responsibility function
Systems and SME 2 Chief finance officer function
controls
functions SMF 4 Chief risk officer function

SME 5 Head of internal audit function

SMEFE 24 | Chief operations function
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G  [Asdescribed in SUP 10C.1.7R to SUP 10C.1.8G (Appointed
representatives), SUP 10A specifies certain other controlled functions
for relevant authorised persons.]

[Editor’s note: This provision will be reviewed in a second
Consultation Paper]

ECA governing functions: General

Sole traders

G @

4

An individual sole trader themselves will not need approval to
perform any of the governing functions. Therefore the
governing functions do not apply to a sole trader with no

employees.

It is possible, although perhaps not likely in practice, that the
governing functions could apply to staff working for the sole
trader.

In particular, it is possible for the sole trader to give sufficient
authority to a staff member that the staff member meets the
Glossary definition of a director.

This might happen, for example, if the sole trader’s business is
so large that the sole trader sets up a governing body to run it.

PRA-authorised persons

G SUP 10C.9 (Minimising overlap with the PRA approved persons

regime) explains that in many cases a person performing one the

functions set out in SUP 10C.5 to SUP 10C.5B for a PRA-authorised

person will not in fact require approval from the FCA to perform the

function and will just require PRA approval.

FCA governing functions: Executive

Executive director function (SMF3): General

R (1)

()

For a UK relevantauthorised-person SMCR firm, the exeecutive

executive director function is the function of acting in the
capacity of a director (other than a non-executive director) of
the firm.

For a third-countryrelevant-authorised-person non-UK SMCR

firm, the exeeutive executive director function is the function of
acting in the capacity of a director (other than a non-executive
director) in relation to its branch in the United Kingdom where
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the person performing that function has responsibility for
managing one or more aspects of the firm’s affairs so far as
relating to the activities of the branch.

(3) Paragraph (2) includes a person who is a member (other than a
non-executive member) of the branch’s governing body.

4) The executive director function does not apply to a UK SMCR
firm that is:

(@ a partnership; or

(b) a limited liability partnership.

hai ¢ the ominati itee-function (SMFL3

R [deleted] [Editor’s note: The text of this provision has been moved to
SUP 10C.5A.2R]

G [deleted] [Editor’s note: The text of this provision has been moved to
SUP 10C.5A.3G]

G [deleted] [Editor’s note: The text of this provision has been moved to
SUP 10C.5A.4G]

G [deleted] [Editor’s note: The text of this provision has been moved to

SUP 10C.5A.1G]

fiati
G . , . .

Sele M Hglz 2_Ie||||ew the .I S I"S Se“l'?' |||5tﬁ|_|age|nent_|egune_ ot
iati vity: [deleted]

Executive director function: Extension of definition for Lloyd’s

R Inthe case of the Society, the executive director function also includes
the function of acting in the capacity of an executive member of a
committee to which the Council of the Society directly delegates
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authority to carry out the Society’s requlatory functions.

Executive director function: Adjustment of definition for non-directive

friendly societies

R (1)
@

S

©

S

©

G

=

®

G @

This rule applies to a non-directive friendly society.

The executive director function is the function of directing the
affairs of the firm, either alone or jointly with others.

If the principal purpose of the firm is to carry on requlated
activities, each person with responsibility for directing its
affairs performs the FCA controlled function.

If the principal purpose of the firm is other than to carry on
regulated activities, a person performs the FCA controlled
function only to the extent that they have responsibility for a
regulated activity.

Each person on the firm’s governing body will be taken to have
responsibility for its requlated activities, unless the firm has
apportioned this responsibility to one particular person to whom
it is reasonable to give this responsibility.

The person in (5) need not be a member of the firm’s governing
body.

The executive director function does not include acting in the
capacity of a non-executive director.

This rule applies in place of SUP 10C.5.1R.

Typically a non-directive friendly society will appoint a
“committee of management” to direct its affairs.

However, the governing arrangements may be informal and
flexible. If this is the case, the FCA would expect the society to
resolve to give responsibility for the carrying on of regulated
activities to one individual who is appropriate in all the
circumstances.

The individual in (2) may, for example, have the title of chief
executive or similar. The individual would have to be an FCA-
approved person under SUP 10C.5.9R.

In practice, the FCA expects that most non-directive friendly
societies will be PRA-authorised persons.

Where that is the case, the executive director function will often
not apply (see SUP 10C.4A.2G).

Chief executive function (SMF1)
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|70

The chief executive function is the function of acting in the capacity of a
chief executive of a firm.

(@)

This function is having the responsibility, alone or jointly with one or
more others, under the immediate authority of the governing body for
the conduct of the whole of the business (or relevant activities) of the
firm.

A person performing the chief executive function may be a
member of the governing body but need not be.

I®
E

(2) If the chairman of the governing body is also the chief
executive, they will be discharging this function.

3) If the responsibility is divided between more than one person
but not shared, there is no person exercising the chief executive
function.

But if that responsibility is discharged jointly by more than one
person, each of those persons will be performing the chief
executive function.

=

Head of third country branch function (SMF 19)

R (1 This rule applies to a non-UK SMCR firm but not to an EEA
SMCR firm.

(2) The head of third country branch function is the function of
having responsibility alone or jointly with others, for the
conduct of all activities of the United Kingdom branch of a firm
which are subject to the UK requlatory system.

Partner function (SMF27): Partnerships and limited liability partnerships

R (1) This rule applies to a UK SMCR firm that is a partnership.

(2) The partner function is the function of being or occupying the
position of a partner in that firm.

3) The partner function also includes:

@ the function of being or occupying the position of a
partner in that firm (by whatever name called); and

(b) acting as a member of the firm’s governing body.

4) (3) applies where the Glossary definition of partner is not wide
enough to cover all the functions in (3).

|70
[N

This rule applies to a UK SMCR firm that is a limited liability
partnership.
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The partner function is the function of being or acting in the
capacity of:

@ a member in that firm or a person occupying the

position of a member (by whatever name called);
(b) a person appointed to direct the firm’s affairs; or
©) a person in accordance with whose directions or

instructions (not being advice given in a professional
capacity) the members or directors are accustomed to
act.

Partner function: When partners and members do not require approval

R

G

@
(2

4

This rule applies to a firm to which the partner function applies.

If the principal purpose of the firm is to carry on one or more
requlated activities, each person in SUP 10C.5.16R to SUP
10C.5.17R (a “partner”) performs the partner function.

If the principal purpose of the firm is other than to carry on
requlated activities:

@ a partner performs the partner function to the extent
only that they have responsibility for a regulated

activity; and

(b) a partner in a firm will be taken to have responsibility
for each requlated activity except where the firm has
apportioned responsibility to another partner or group of

artners.

The effect of SUP 10C Annex 1 2.4R is that requlated activity
in SUP 10C.5.18R is to be taken as not including an activity
that is a non-mainstream requlated activity.

Therefore, a partner whose only regulated activities are
incidental to their professional services, in a firm whose
principal purpose is to carry on other than requlated activities,
need not be an FCA-approved person.

What amounts to the principal purpose of the firm is a matter of
fact in each case having regard to all the circumstances,
including the activities of the firm as a whole.

Any requlated activities which such a partner carries on are not
within the description of the partner function.

Partner function: Limited partnerships
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If a partnership is registered under the Limited Partnership Act 1907,

the partner function does not extend to any function performed by a

limited partner.

Partner function: Partners without influence

G

@

2

SUP 10C.5.16R to SUP 10C.5.20R (Partner function) are

drafted to cover all partners and members.

However, the partner function is (as are all FCA-designated
senior management functions) subject to SUP 10C.3.10R
(Definition of FCA-designated senior management function).

The effect is that unless the function performed by the partner
or member in guestion comes within the definition of a senior
management function, the function does not come within the
partner function. Thus partners or members who play no part in
the management of the firm are unlikely to be performing the
partner function.

FCA governing functions: Oversight

Non-executive directors

G

1)

()

As explained in SUP 10C.7.4G, the FCA does not expect a non-
executive director ever to perform the other overall
responsibility function.

Therefore, a non-executive director will not need to be
approved to perform any FCA-designated senior management
function unless they perform the-chairofthe-nomination
committeefunction one of the FCA-designated senior
management functions set out in this section.

Chairman of the nomination committee function (SMF13)

R

If the firm has a nomination committee, the ehair chairman of the
nomination committee function is the function of acting in the capacity
of the chairman of that committee.

See SYSC 4.3A (CRR firms) for material about nomination committees

Please note that the ehair chairman of the nomination committee
function still applies if the firm is not a CRR firm.

Chairman function (SMF9)
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The chairman function is the function of having responsibility for
chairing, and overseeing the performance of the role of, the governing
body of the firm.

Chairman of the risk committee function (SMF10)

(@)

The chairman of the risk committee function is the function of having
responsibility for chairing, and overseeing the performance of, any
committee responsible for the oversight of the risk management
systems, policies and procedures of the firm, including where
applicable to the firm, a committee established in accordance with the
risk control requirements for SMCR firms.

The chairman of the risk committee function applies even if the firm:

[€0)] is not obliged to have a committee of the type described in SUP
10C.5A.6R; or

(2) is not subject to any requirements of the regulatory system
dealing with risk management systems, policies and procedures.

Chairman of the audit committee function (SMF11)

(@)

The chairman of the audit committee function is the function of having
responsibility for chairing, and overseeing the performance of, any
committee responsible for the oversight of the internal audit system of
the firm including where applicable to the firm, a committee established
in accordance with the internal audit requirements for SMCR firms.

The chairman of the audit committee function applies even if the firm:

1) is not obliged to have a committee of the type described in SUP
10C.5A.8R; or

(2) IS not subject to any requirements of the regulatory system
dealing with internal audit.

Chairman of the remuneration committee function (SMFE12)

R

The chairman of the remuneration committee function is the function of
having responsibility for chairing, and overseeing the performance of,
any committee responsible for the oversight of the design and the
implementation of the remuneration policies of a firm, including where
applicable to the firm, a committee established in accordance with:

1) SYSC 19A.3.12R (Remuneration Principle 4: Governance);

(2) SYSC 19B.1.9R (AIFM Remuneration Principle 3:
Governance);

3) SYSC 19C.3.12 R (Remuneration Principle 4: Governance);
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SYSC 19D.3.12R (Remuneration Principle 4: Governance);

SYSC 19E.2.9R (UCITS Remuneration Principle 3:

Governance).

G  The chairman of the remuneration committee function applies even if

the firm:

(1)

2

is not obliged to have a committee of the type described in SUP

10C.5A.10R; or

is not subject to any requirements of the requlatory system

dealing with remuneration policies.

Chairman of the with-profits committee function (SMF15)

R If the firm has a with-profits committee, the chairman of the with-profits

committee function is the function of acting in the capacity of a non-

executive chairman of the committee.

|70

If the firm has a with-profits advisory arrangement, the chairman of the

with-profits committee function is the function of being whichever of

the following applies to the firm:

(1)

2

the independent person referred to in paragraph (a) of the
definition of with-profits advisory arrangement; or

the non-executive directors referred to in paragraph (b) of that
definition.

Senior independent director function (SMF14)

R The senior independent director function is the function of performing

the role of a senior independent director, and having particular

responsibility for leading the assessment of the performance of the

person performing the chairman function.

FCA governing functions: Group entities

Group entity senior manager function (SMF7)

R (1)

The group entity senior manager function is the function of
having a significant influence on the management or conduct of
one or more aspects of the affairs of a firm in relation to its
regulated activities.

This controlled function does not include having such influence
in the course of performance of another designated senior
management function for that firm.
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This controlled function only applies if it is performed by:

(@ a person employed by; or

(b) an officer of:

any of the following:

©) a parent undertaking or holding company of the firm; or

(d) another undertaking which is a member of the firm’s
roup.

Basis on which group entity senior manager function is included

G

@

2

()

This provision explains the basis on which the group entity
senior manager function is included as a controlled function.

The basic position is set out in SUP 10C.3.9G. As is the case
with all controlled functions, the definition of the group entity
senior manager function is subject to the overriding provisions
in SUP 10C.3.6R, which sets out the requirements of section
59(1) and (2) of the Act.

This means that unless the firm has an arrangement permitting
the performance of these roles by the persons concerned, these
persons will not be performing the group entity senior manager
function.

Therefore, the FCA accepts that there will be cases in which a
person performing the role described in SUP 10C.5B.1R will
not require approval.

However where there is such an arrangement the function may
apply.

When the group entity senior manager function applies

G

A

Individuals in the management of a group in which a firm is a
subsidiary do not automatically come within the group entity
senior manager function even though their job relates to the
firm.

The FCA does not aim or expect to approve individuals to

perform this function for every firm to which the function

potentially applies under SUP 10C Annex 1 (What functions

apply to what type of firm) just because the firm is part of a
roup.

The FCA would not consider it to be unusual for there to be no
one performing the group entity senior manager function for a
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firm that is a subsidiary in a group.

10C.5B.4 G Whether someone performs the group entity senior manager function
should be assessed on a case-by-case basis. The factors to be taken into
account include:

Q) the organisational structures of the group and the firm;

(2) the split of key responsibilities between the group and firm
boards and senior management; and

3) whether SMF managers based in the firm have an appropriate
level of authority within the group to ensure that the firm
complies with the requirements of the reqgulatory system.

10C.5B.5 G (1 An individual based elsewhere in a group whose responsibilities
in relation to a subsidiary in the group that is a firm are limited
to developing the group’s overall strategy is unlikely to be
performing the group entity senior manager function.

(2) The function is more likely to apply to individuals who are
directly responsible for implementing the group’s strategy in the
firm.

3) Therefore, if an individual based elsewhere in the group:

(@ is directly responsible for taking decisions about how
the firm should conduct its requlated activities; and

(b) has not delegated this responsibility to an SMF manager
based in the firm;

it is likely that they will require approval to perform the group
entity senior manager function (or, as described in SUP
10C.5B.6G, another designated senior management function).

4) If however the firm’s governing body has sufficient discretion
in how it applies and responds to proposals coming from group
committees or individuals based in parent entities, approval
would generally not be required. In this case the individual will
be carrying on a group-level function rather than performing a
function on behalf of the firm.

(5) So, where:

@ a firm has in place the required SMF managers based in
the firm; and

(b) those SMF managers are effective and have sufficient
control over the firm;

the FCA would not routinely expect the firm to have persons

Page 221 of 312



FCA 2018/XX

performing the group entity senior manager function in place.

10C.5B.6 G (1 SUP 10C.5B.1R(2) means that an individual who is approved to
perform another designated senior management function for a
firm will often not need to be approved to perform the group
entity senior manager function for that firm as well.

(2) So for example if the individual has responsibility for the firm’s
finances they may be performing the chief finance officer
function. If that is the case the individual will not be performing
the group entity senior manager function.

3) Similarly an individual who is approved to perform another
designated senior management function for the firm may have
influence that comes from holding that post in matters falling
outside the core duties of that post. For example a chief finance
officer of a firm will have important input into decisions that
fall outside the core financial control function. That influence
does not mean that they are performing the group entity senior
manager function.

10C.5B.7 G  The group entity senior manager function is potentially relevant:

1) whether the individual is located in or outside the United
Kingdom; and

whether the group is headquartered in the United Kingdom or
oVerseas.

entity senior manager function.

(2)
10C.5B.8 G (1 The parent of a subsidiary firm cannot itself perform the group
(2)

A shareholder in the parent will also not perform this function
unless the shareholder is also a director, officer or employee of
the parent and is exerting significant influence over the firm
through that role.

10C.6 FCA-required functions
Compliance oversight function (SMF16)

10C.6.1 R The compliance oversight function is the function of acting in the

capacity of a director-or-senior-manager person who is allocated the
function in:

1) SYSC 6.1.4R(2); ef

(@) article 22(3) of the MiFID Org Regulation; ef

3) article 22(3) of the MiFID Org Regulation (as applied in
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accordance with SYSC 1 Annex 1 2.8AR, SYSC 1 Annex 1 3.2-
AR, SYSC 1 Annex 1 3.2-BR, SYSC 1 Annex 1 3.2CR and
SYSC 1 Annex 1 3.3R);

(4) SYSC 6.1.4CR;

(5) SYSC 3.2.8R; or

(6) (for a full-scope UK AIFM) article 61(3)(b) of the AIFMD level
2 regulation.

Money laundering reporting function (SMF17)

R The money laundering reporting function is the function of acting in the
capacity of the money laundering reporting officer of a firm.

scope-see-the-apphication-provisionsin-SYSC-L-Annex-1). [deleted]

Limited scope function (SMF29)

[Editor’s note: This function is the renamed apportionment and oversight
function. The consequential changes to the Handbook required by this
renaming will be dealt with in a second Consultation Paper.]

R The limited scope function is the function of acting in the capacity of a
person responsible for the apportionment function and/or the oversight
function set out in SYSC 4.4.5R.

(@)

The fact that there is a person performing the limited scope function,
and who has responsibility for activities subject to requlation by the
FCA, may have a bearing on whether a manager who is based overseas
will be performing an FCA controlled function. It is a factor to take into
account when assessing the likely influence of the overseas manager.

Conduct risk oversight (Lloyd’s) function (SMF23b)

R The conduct risk oversight (Lloyd’s) function is the function of acting
in the capacity of a person who is allocated the function in SYSC
3.2.9AR.

Systems and controls functions: Finance, risk and internal audit

Introduction

G  The FCA-designated senior management functions in this section apply
even if the firm:

1) is not required by the regulatory system to allocate any of these
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roles to someone; or

is not subject to any requirements of the requlatory system
dealing with the management of the matters referred to in SUP
10C.6A.3R to SUP 10C.6A.6R.

G  The FCA expects a firm to ensure that a person performing a function in

this section for a firm has sufficient expertise and authority to perform

that function effectively. A director or senior manager would meet this

expectation.
Chief finance officer function (SMF2)

R The chief finance officer function is the function of having

responsibility for management of the financial resources of the firm,

including reporting directly to the governing body of the firm in relation

to its financial affairs.

Chief risk officer function (SMF4)

R The chief risk officer function is the function of having responsibility

for overall management of the risk controls of a firm, including:

1)
(2)

(@)

(1)

(2)

the setting and managing of the firm’s risk exposures; and

reporting directly to the governing body of the firm in relation
to its risk management arrangements.

Risk controls systems include ones designed to deal with the
kinds of matters in the risk control requirements for SMCR
firms.

However SUP 10C.6A.4R applies even if the provisions in (1)
do not apply to the firm.

Head of internal audit function (SMF5)

R The head of internal audit function is the function of having

responsibility for management of the internal audit function of the firm,

including reporting directly to the governing body of the firm on the

internal audit function.

(@)

(1)

2

Internal audit covers the kinds of matters in the internal audit
requirements for SMCR firms.

However SUP 10C.6A.6R applies even if the provisions in (1)
do not apply to the firm.
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Systems and controls functions: Other

The chief operations function (SMF24)

R The chief operations function is the function of having overall
responsibility for managing all or substantially all the internal
operations or technology of the firm or of a part of the firm.

(@)

[€0)] In SUP 10C.6B.1R technology refers principally to the firm’s
information and communications technology (ICT) systems and
services.

(2) Those services include but may not be necessarily limited to the
mechanisms and networks that support the operations of a firm,
including data entry, data storage, data processing and reporting
services, but also monitoring, business and decision support
services.

(@)

The table in SUP 10C.6B.4G gives examples of how the chief
operations function applies.

(@)

Table: Examples of how the chief operations function applies

Example Comments

(1) Firm A has the following | The COOQ is the only person
three individuals. performing the chief operations

- Chief Operating Officer function.
(C0O0);

- Chief Information &
Technology Officer (CITO);

- Head of Human Resources

Head of HR).

The Head of HR and the
CITO report to the COO.

(2) Firm A has the following | Both individuals perform the chief
two individuals: operations function.

- Chief Operating Officer
(CO0);

- Chief Information and
Technology Officer (CITQO).

The COO and CITO are
equally senior. Both have
separate reporting lines to the
Board and the CEO.
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Overall responsibility for
information technology is
shared between the COO and
CITO.

The COO has overall
responsibility for all other
internal operations.

(3) Firm A has two business

All three individuals perform the chief

lines (broking and advice). It

operations function.

has the following three
individuals:

- a Chief Operating Officer
responsible for the internal
operations of the broking
business (other than

technology)

- a Chief Information and
Technology Officer for the
broking business

- an individual who combines
the roles of Chief Operating
Officer and Chief Information
and Technology Officer for
the advice business.

The individuals are equally
senior.

(4) Firm A splits overall
responsibility for its internal

The CITO performs the chief
operations function.

operations between various
individuals. A separate
individual is responsible for
human resources, business
continuity, procurement and
outsourcing, buildings and the
remaining parts of internal
operations. Firm A also has a
Chief Information &
Technology Officer (CITO)
with responsibility for all the
firm’s technology.

Each individual is equally
senior.

None of the others perform the chief
operations function. This is because
none of them has responsibility for the
firm’s internal operations as a whole or
for all the internal operations of a part
of the business. Firm A has divided
the responsibility based on function
rather than business line.

However those others may be
performing the other overall
responsibility function.

Seniority
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The FCA expects a firm to ensure that a person performing a function in
this section for a firm has sufficient expertise and authority to perform
that function effectively. A director or senior manager would meet this

expectation.

Other overall responsibility function (SMF18)

Application
R This section applies to a firm:

1) to which SYSC 26 (Senior managers and certification regime:
Overall and local responsibility) applies; and

(2) that is a UK SMCR firm.

G  The effect of SUP 10C.7.1-2R is that this section only applies to one of
the following types of UK SMCR firm:
[€0)] an SMCR dual regulated banking sector firm;
(2) an enhanced scope SMCR firm; and
3) a Solvency |1 firm (including a large non-directive insurer) but
excluding an insurance special purpose vehicle and certain
firms in run-off.
Definition
R A person performs the other overall responsibility function in relation

to a firm if that person:
1) is performing:

@) a function allocated to that person under SY¥SG-4-78R
Allocati : " ibilin £ Fiermy

SYSC 26.3.1R (Main rules) in relation to the firm; or

(b) FCA-prescribed senior management responsibility
number{41) (z) in the table in SYSC 24.2.5R (functions
in relation to CASS) allocated to that person under S¥SG

7.5R (Ablocati : ihed seni
manhagementresponsibilities) SYSC 24.2 (Allocation of

FCA-prescribed senior management responsibilities:
Main allocation rules); and or

©) (if the firm has allocated such a function to someone)
the function of having overall responsibility for any of
the activities, business areas and management functions
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of the firm excluded from SYSC 26.3 (Main rules) by
SYSC 26.4.11R (Exclusion for AIFMD); and

@) does not have an approval to perform any other designated
senior management function in relation to the firm.

Other The other overall responsibility function does not apply if approved for
another function

10C.7.2 G  The table in SUP 10C.7.3G gives examples of how SUP 10C.7.1R(2)
works.
10C.7.3 G  Table: Examples of how the other overall responsibility function
applies
Example Comments
(1) ‘A’ is appointed to A only needs approval to perform the
perform the executive exeeutive executive director function.

executive director function
and to perform a potential
other overall responsibility
function for the same firm.

(2) ‘A’ is approved to A requires approval for the other
perform the other overall overall responsibility function when A
responsibility function. Later, | is first appointed. When A is later

A is appointed to perform the | approved to perform the exeeutive
executive executive director | executive director function, A stops
function for the same firm. performing the other overall
responsibility function. The firm should
use Form E to apply for approval for A
to perform the exeeutive executive
director function and to notify the FCA
that A is no longer performing the
other overall responsibility function.

(3) “A’ is appointed to A only needs approval to perform the
perform the PRA's Head of PRA’s Head of Key Business Area
Key Business Area designated senior management
designated senior function. It does not make any
management function for difference whether the potential other
Firm X and to perform a overall responsibility function that A
potential other overall performs is connected to the PRA’s
responsibility function for the | Head of Key Business Area designated
same firm. Firm X is an senior management function.

SMCR dual requlated
banking sector firm.
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(4) ‘A’ is approved to
perform the other overall
responsibility function_for
Firm X. Firm X is an SMCR
dual requlated banking sector
firm. Later, A is appointed to
perform the PRA's Head of
Key Business Area
designated senior
management function for the
same firm.

A requires approval for the other
overall responsibility function when A
is first appointed. When A is later
approved to perform the PRA’s Head
of Key Business Area designated
senior management function, A stops
performing the other overall
responsibility function.

(5) ‘A’ is appointed to
perform:

(a) the compliance oversight
function for one firm (Firm X)
in a group {which-may-or-may
not be a relevant authorised

perseny; and

(b) a function coming within
the scope of the other overall
responsibility function for
another firm {which-isa
relevant-autherisedperseny in
the same group (Firm Y).

A needs approval to perform the
compliance oversight function for Firm
X and the other overall responsibility
function for Firm Y.

(6) “A’ is appointed to be
head of sales for Firm X and
to report directly to the firm’s
governing body about this.
This function also comes
within the PRA’s Head of
Key Business Area
designated senior
management function. Firm X
is an SMCR dual regulated
banking sector firm.

A only needs approval to perform the
PRA’s Head of Key Business Area
designated senior management
function.

(7) ‘A’ is appointed to take on
some functions that come
within the other overall
responsibility function. Later,
A is appointed as chief risk
officer.

The firm is one of those for
which being chief risk officer
is a PRA-designated senior
management function or an
FCA-designated senior

On A’s first appointment, A will need
to be approved to perform the other
overall responsibility function.

On being appointed as chief risk
officer, the answer for example (4)
applies because being chief risk officer
is a PRA-designated senior
management function. A will stop
performing the other overall
responsibility function.
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management function.

(8) ‘A’ is appointed to a role
for Firm X that comes within
the other overall
responsibility function. Firm
X is an SMCR dual regulated
banking sector firm. Later,
the firm reorganises and A’s
role comes within the PRA’s
Head of Key Business Area
designated senior
management function. A’s
role does not otherwise
change.

The answer for example (7) apphies.
On A’s first appointment, A will need

to be approved to perform the other
overall responsibility function.

When A is later approved to perform
the PRA’s Head of Key Business Area
designated senior management
function, A stops performing the other
overall responsibility function.

(9) “A’ is appointed to a role
for Firm X that comes within
the PRA’s Head of Key
Business Area designated
senior management function.
It is also a potential other
overall responsibility
function. Firm X is an SMCR
dual requlated banking sector
firm. Later, the firm
reorganises—A’s role stays
the same but now it falls
outside the PRA’s Head of
Key Business Area
designated senior
management function.

On A’s first appointment, A only needs
approval to perform the PRA’s Head of
Key Business Area designated senior
management function. Following the
reorganisation, the firm has three
months to get approval for A to
perform the other overall responsibility
function. This three-month period
applies because the relevant PRA rules
keep the PRA’s Head of Key Business
Area designated senior management
function in place, which means that the
other overall responsibility function
does not apply during that period.

The relevant PRA rules can be found in
Chapter 2 of the part of the PRA
ruleboeek Rulebook titled “Senior
Management Functions’.

(10) “A’ is appointed to a role
for Firm X that comes within
the PRA’s Head of Key
Business Area designated
senior management function.
A also performs a potential
other overall responsibility
function. Firm X is an SMCR
dual requlated banking sector
firm. Later, A gives up the
PRA role but carries on with
the potential other overall
responsibility function.

The answer to example (9) applies.

(11) “A’ is appointed as an

On A’s first appointment, A will need
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executive director. A then to be approved to perform the

resigns and takes up a job executive executive director function.

with the same firm coming A will need to get approval to perform

within the other overall the other overall responsibility function

responsibility function. before A gives-up-beinga-director
takes up their new responsibilities.

Note (1): A potential other overall responsibility function means a
function that would have come within the other overall responsibility
function but is excluded by SUP 10C.7.1R(2).

Note (2): A potential other overall responsibility function should be
recorded in A’s statement of responsibilities and in the firm’s
management responsibilities map.

Non-executive directors

G  For the reasons described in S¥SG4-+18G SYSC 26.4.5G, the FCA
does not expect that a non-executive director will ever perform the
other overall responsibility function.

The other local responsibility function (SMF22) and EEA branch senior
manager functions (SMF21)

Application

G  This section does not apply to a UK SMCR firm.

Other local responsibility function (SMF22)

R A person performs the other local responsibility function in relation to
a branch maintained in the United Kingdom by a third-country relevant
authorised-person non-UK SMCR firm if that person:

1) is performing:

@ a function allocated to that person under SYSG-4-8-10R
E I bilin § Fiemn ivities_busi

areas-and-management-functions) SYSC 26.3.1R (Main
rules) in relation to the firm; or

(b) FCA-prescribed senior management responsibility
number{8) (z) in the table in S¥SE€4.8-9R SYSC
24.2.5R (functions in relation to CASS) allocated to that

person under SYSC-4.8-6R(FCA-prescribed-senior
manhagementresponsibilities) SYSC 24.2 (Allocation of

FCA-prescribed senior management responsibilities:
Main allocation rules); and
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@) does not have an approval to perform any other designated
senior management function in relation to the branch.

The other local responsibility function:

[€9)] applies to a firm to which SYSC 26 (Senior managers and
certification regime: Overall and local responsibility) applies;
and

2 does not apply to an EEA SMCR firm.

The effect of SUP 10C.8.1AR is that the other local responsibility
function only applies to one of the following types of non-UK SMCR
firm:

1) an SMCR dual regulated banking sector firm; and

(2) a Solvency 11 firm (including a large non-directive insurer) but
excluding an insurance special purpose vehicle and certain
firms in run-off;

but does not apply to any EEA SMCR firm.

The table in SUP 10C.8.3G gives:
1) examples of how SUP 10C.8.1R(2) works; and

@) other examples of how the other local responsibility function
works.

Table: Examples of how the other local responsibility function applies

Example Comments
(1) “A’ is allocated local A only needs approval to perform the
responsibility for one of a PRA-designated senior management

branch’s main business lines. | function.
A is also appointed to
perform a PRA-designated
senior management function
for the same branch. The firm
is a PRA-authorised person.

(2) “A’ is outside the A is not performing the other local
branch’s management responsibility function. The reason for
structure and A’s this is explained in SYSC 26.8.3G. SUP
responsibilities for the branch | 10C.8.1R(2) is irrelevant to this

are limited to setting overall | example.

strategy for the branch. A
does not have responsibility
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for implementing that
strategy.

(3) A small branch
undertakes two business lines
(wholesale lending and
corporate investments). ‘A’ is
head of wholesale lending
and is also an executive
director of the branch. ‘B’ is
head of corporate investments
and does not sit on the branch
management committee but
reports to it on corporate
investments. The branch
allocates local responsibility
for these functions to A and
B. Neither A nor B performs
any other PRA-er FCA-
designated senior
management funetions
function or (if the firm is a
PRA-authorised person)
PRA-designated senior
management function.

A only needs approval to perform the
executive executive director function.
B needs approval to perform the other
local responsibility function.

(4) A branch does not have a
Head of Internal Audit. ‘P’ is
allocated local responsibility
for internal audit in relation to
that branch.

P needs approval to perform the other
local responsibility function. However,
if P has already been approved to
perform another PRA-er FCA-
designated senior management
function or (if the firm is a PRA-
authorised person) PRA-designated
senior management function, then P
will not be performing the other local
responsibility function.

(5) ‘A’ is appointed to
perform the exeeutive
executive director function.
The same branch also
allocates local responsibility
for some branch functions to
A.

A only needs approval to perform the
executive executive director function.

(6) “A’ is approved to
perform the other local
responsibility function. Later,
A is appointed to perform the
exeeutive executive director

A requires approval for the other local
responsibility function when A is first
appointed. When A is later approved to
perform the executive executive
director function, A stops performing
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function for the same firm.

the other local responsibility function.
The firm should use Form E to apply
for approval for A to perform the
executive executive director function
and to notify the FCA that A is no
longer performing the other overall
responsibility function.

(7) ‘A’ is appointed to
perform:

(a) the compliance oversight
function for one firm (Firm
X) in a group {which-may-or
may-hotbe-arelevant
authorised person); and

(b) a function coming within
the scope of the other local
responsibility function for the
United Kingdom branch of
another firm {which-is-a-third-
country relevant authorised

persen} in the same group
(FirmY).

A needs approval to perform the
compliance oversight function for Firm
X and the other local responsibility
function for Firm Y.

(8) “A’ is appointed to take
on some functions that come
within the other local
responsibility function. Later,
A is appointed as chief risk
officer. A is a type of firm for
which being chief risk officer
is a PRA designated senior
management function.

On A’s first appointment, A will need
to be approved to perform the other
local responsibility function.

On being approved as chief risk
officer, A stops performing the other
local responsibility function as-being

Chiefrisk officer s aﬁl RA de.5|g||ated

(9) “A’ is appointed as an
executive director. A then
resigns and takes up a job
with the same firm coming
within the other overall
responsibility function.

On A’s first appointment, A will need
to be approved to perform the
executive executive director function.
A will need to get approval to perform
the other overall responsibility function

before A givesup-being-a-director

takes up their new responsibilities.

Note: Local responsibility is explained in SYSC-4-8-10R(Fhird-country
relevant authorised persons: Alocation of responsibilities) SYSC 26

(Senior managers and certification regime: Overall and local

responsibility).
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A person performs the EEA branch senior manager function in
relation to the branch in the United Kingdom of an EEA
relevant-autherisedpersen SMCR firm if that person has
significant responsibility for one or more significant business
units of the branch that carry on any of the activities listed in

().
The activities listed in this paragraph are:

@ designated investment business other than dealing in
investments as principal, disregarding article 15 of the
Regulated Activities Order;

(b) processing confirmations, payments, settlements,
insurance claims, client money and similar matters, in so
far as this relates to designated investment business;

(©) the activity of accepting deposits from banking
customers and activities substantially connected to that
activity to the extent that it does not fall within (a) or
(b), above; and

(d) activities that are subject to CASS.

In considering whether a person performs the functions in (2),
only activities carried on from the branch are relevant.

Paragraph (2)(d) only applies in relation to the activities of a
firm for which it has a top-up permission.

The definition of the EEA branch senior manager function
(SMF21) is similar to that of the significant management FCA-
specified significant-harm function under SYSC 27.7.5R.
However, only the former is an FCA-designated senior
management function.

The main differences are:

@) SUP 10C.8.4R(2){d)} is not included in the significant
management FCA-specified significant-harm function;
and

(b) the overriding requirements in SUP 10C.3 (General
material about the definition of controlled functions) do
not apply to the significant management FCA-specified
significant-harm function.

10C.8.6 G A person performing the EEA branch senior manager function could,
for example, be:

(1)

the head of a significant business unit carrying on the activities
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in SUP 10C.8.4R(2); or

(@) a member of a committee (that is, a person who, together with
others, has authority to commit the branch) making decisions
about those activities.

EEA branch senior manager function (SMF21): meaning Meaning of
significance

10C.8.7 G  When considering whether a business unit is significant for the
purposes of SUP 10C.8.4R, the firm should take into account all
relevant factors in the light of the firm’s current circumstances and its
plans for the future, including:

1) the risk profile of that unit;
(@) its use or commitment of the firm’s capital;
3 its contribution to the profit and loss account;

4) the number of employees or approved persons working in the
business unit;

(5) the number of customers; and

(6) any other factor which makes the unit significant to the conduct
of the branch’s affairs.

10C.9 Minimising overlap with the PRA approved persons regime

Application
10C.9.1-1 G  This section only applies to a PRA-authorised person.

Introduction

10C.9.1 G  SUP 10C.9 deals with how the FCA’s senior management managers
regime for relevant-autherised-persens SMCR firms interacts with the
PRA’s one.

10C.9.2 G  Both the FCA and the PRA may specify a function as a designated

senior management function in relation to a PRA-authorised person.
10C.9.3 G  Ifaperson’s job for a firm involves performing:

1) an FCA-designated senior management function, the firm
should apply to the FCA for approval,

2 a PRA-designated senior management function, the firm should
apply to the PRA for approval,
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both an FCA-designated senior management function and a
PRA-designated senior management function, the firm should
apply to both the FCA and the PRA for approval (the purpose of
SUP 10C.9 is to cut down the need for this sort of dual
approval).

FCA controlled functions absorbed into PRA controlled functions

G

G

G

G

The FCA is under a duty, under section 59A of the Act (Specifying
functions as controlled functions: supplementary), to exercise the power
to specify any senior management function as an FCA controlled
function in a way that it considers will minimise the likelihood that
approvals need to be given by both the FCA and the PRA for the
performance by a person of senior management functions in relation to
the same PRA-authorised person.

The FCA and PRA have coordinated their approved person regimes to
reduce the amount of overlap.

(1)

(2)

1)

)

SUP 10C.9.8R applies when a firm is seeking approval from the
PRA for a candidate to perform a PRA controlled function and
the intention is that the candidate will also perform what would
otherwise be an FCA governing function once the PRA gives its
approval. SUP 10C.9.8R works by disapplying that FCA
governing function.

Where (1) applies, the activities within that FCA governing
function are included in the PRA controlled function for which
the person has approval. The following parts of the PRA
Rulebook deal with this:

(@ Chapter Two of the part of the PRA’s-rulebeok PRA
Rulebook titled ‘Senior Management Functions’ deals
ith this -

(b) Chapter 2 of the part of the PRA Rulebook titled
‘Insurance - Senior Insurance Management Functions’

©) Chapter 2 of the part of the PRA Rulebook titled ‘Large
Non-Solvency Il Firms — Senior Insurance Management
Functions’; and

(d) Chapter 2 of the part of the PRA Rulebook titled *‘Non-
solvency Il Firms - Senior Insurance Management
Functions’.

SUP 10C.9.9G gives some examples of how SUP 10C.9.8R
works.

The examples do not cover the other overall responsibility
function because that function does not apply if the person
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holds any other designated senior management function for the
same firm. See the table in SUP 10C.7.3G for examples of how
this works.

The main rule

R

G

A person (referred to as “A’ in this rule) is not performing an FCA
governing function (referred to as the “particular’ FCA governing
function in this rule) in relation to a PRA-authorised person (referred to
as ‘B’ in this rule), at a particular time, if:

1)

)

©)

(4)

()

A has been approved by the PRA to perform any PRA-
designated senior management function in relation to B;

throughout the whole of the period between the time of the PRA
approval in (1) and the time in question, A has been the subject

of a current PRA approved person approval to perform a PRA-

designated senior management function in relation to B;

at the time of the PRA approval referred to in (1), A was not
subject to a current FCA approved person approval to perform
the particular FCA governing function in relation to B;

as part of the application for the PRA approval referred to in (1),
B notified the PRA that A would start to perform what would
otherwise have been the particular FCA governing function
(referred to as the ‘potential’ FCA governing function in this
rule) at or around the time of the PRA approval in (1); and

A started to perform the potential FCA governing function at, or
around the time of, the PRA approval in (1) and has continued
to perform it up to the time in question.

Table: Examples of how the need for dual FCA and PRA approval in
relation to PRA-authorised persons is reduced

Example Whether Whether Comments
FCA PRA
approval approval
required required
1) Ais No.He Ais | Yes Chief risk officer is a
appointed as | not treated as PRA-designated senior
chief risk performing management function.
officer and an | the exeecutive A’s functions as a
executive executive director will be
director. director included in the PRA-
function. designated senior
management function.
To avoid the need for

Page 238 of 312




FCA 2018/XX

Example Whether Whether Comments
FCA PRA
approval approval
required required
FCA approval, A’s
appointment as
director should not
take effect before PRA
approval for the chief
risk officer role.
(2) Same as No Yes The answer for (1)
example (1), applies. The
except that A arrangements in this
will take up section apply if the
the role as an application to the PRA
executive says that A will start to
director perform the potential
slightly later FCA governing
because the function around the
approval is time of the PRA
needed from approval as well as at
the firm’s that time.
shareholders
or governing
body.
(3) Same as Yes, to Yes SUP 10C.9.8R does
example (1) perform the not apply if the
but the executive application for PRA
application to | executive approval does not say
the PRA does | director that A will also be
not mention | function. performing what
that it is also would otherwise be an
intended that FCA governing
Aisto be an function.
executive
director.
(4)Aistobe | No. Aisnot | Yes Being a chief
appointed as | treated as executive is a PRA-
chief performing designated senior
executive and | the executive management function.
an executive | executive A’s functions as a
director. director director will be
function. included in the PRA
controlled function.
() Ais Yes, when A | Yes, when A | SUP 10C.9.8R does
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Example

Whether
FCA
approval
required

Whether
PRA
approval
required

Comments

appointed as

takes up the

takes up the

not apply because,

chief risk director role. | chief risk when the firm applied

officer. Later, | The officer role. for approval for A to

Ais executive perform the PRA chief

appointed as | executive risk officer designated

an executive | director senior management

director while | function function, there was no

carrying on applies. plan for A also to

as chief risk perform the exeeutive

officer. executive director
function.

(6) Ais Yes, when A | Yes, when A | When A is appointed

appointed as | is appointed | takes up the as chief risk officer, A

an executive | as director. chief risk is still treated as

director. The officer role. carrying on the

Later, A takes | exeeutive executive executive

on the chief executive director function. A

risk officer director retains the status of an

function and | function FCA-approved person.

remains as an | applies.

executive

director.

(7)Ais Yes, when A | Yes, when A | SUP 10C.9.8R does

appointed as | is appointed | takes up the not apply because

chief risk as an chief risk there is no current PRA

officer. A executive officer role. approval when A is

then stops director. The being appointed as a

performing executive director.

that role and | executive

for a while director

does not function

perform any | applies.

controlled

function for

that firm.

Later, Ais

appointed as

an executive

director with

the same

firm.

(8) Ais No, on A’s Yes,on A’s | When A stops being a
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Example Whether Whether Comments
FCA PRA
approval approval
required required
appointed as | first first chief risk officer, A

an executive
director and
chief risk
officer at the
same time.
Later, A
gives up the
role as chief
risk officer
but remains
as an
executive
director.

appointment
(see example
(1)). But
when A gives
up the role as
chief risk
officer, FCA
approval is
needed to
perform the
executive
executive
director
function.

Form E
should be
used. The
application
should state
that it is
being made
as a result of
A ceasing to
perform a
PRA-
designated
senior
management
function.

Form A
should be
used if there
have been
changes in
A’s fitness
(SUP
10C.10.9D(4)

)

appointment.

stops performing a
PRA-designated senior
management function.
However, being an
executive director
requires FCA
approval. A does not
have that approval
because A did not need
it when A was first
appointed.

The combined effect
of SUP 10C.9.8R and
the relevant PRA rules
is that the firm has
three months to secure
approval by the FCA.
During that interim
period, A keeps the
status of a PRA
approved person
performing the director
element of the PRA
chief risk designated
senior management
function - which is
included in that
function under relevant
PRA rules. The
relevant PRA rules say
that, during this
transitional period, A
is still treated as
performing the PRA
chief risk designated
senior management
function and SUP
10C.9.8R says that, for
aslongas Ais
performing a PRA-
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Example Whether Whether Comments
FCA PRA
approval approval
required required
designated senior
management function,
A does not perform the
executive executive
director function.
9) Ais No Yes The arrangements in
appointed as SUP 10C.9.8R
the chief continue to apply, even
finance though A switches
officer and an between PRA-
executive designated senior
director at the management functions
same time. after the PRA’s first
Later, A approval.
switches to
being chief
risk officer
while
remaining as
an executive
director.
(10) A'is No, neither Yes SUP 10C.9.8R still
appointed on A’s first applies on A’s return
chief risk appointment because A does not
officer and an | nor when A stop performing either
executive comes back the PRA’s chief risk
director. A from sick function or what
goes on leave. would otherwise have
temporary been the exeeutive
sick leave. A executive director
takes up his function just because
old job when A goes on temporary
he comes sick leave.
back.
(11) Ais No. A does Yes, on first | Being chairman of the
appointed to | not need appointment. | governing body is a
be chairman | approval to PRA-designated senior
of the perform the management function.
governing chair Therefore, the answer
body and chairman of for example (1)
chairman of | the applies.
the nomination
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Example Whether Whether Comments
FCA PRA
approval approval
required required
nomination committee
committee at | function.
the same
time.
(12) ‘A’ isto | No. Aiisnot | Yes A’s functions as a
be appointed | treated as director will be
to perform performing included in the PRA
the Head of the executive controlled function.
Overseas executive
Branch PRA- | director
designated function.
senior
management
function
(SMF19) for
a third-
country
relevant
authorised
persen SMCR
firm. Ais
also an
executive
director of
that firm’s
UK branch.

Note 1: The relevant PRA rules can be found in Chapter2-6f the part

parts of the PRA ruleboek-called—-Senior-ManagementFunetions”
Rulebook listed in SUP 10C.9.6G.

Note 2: Where one of the examples in this table includes someone being

chief risk or finance officer or chairman of the governing body, the

example assumes that the firm is of a type for which that function is a

PRA-designated senior management function.

1) The potential FCA governing functions should be recorded in
A’s statement of responsibilities and in the firm’s management
responsibilities map.

@) A potential FCA governing function means a function that
would have been an FCA governing function but which is not
an FCA governing function because of SUP 10C.9.8R.
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Further guidance on the arrangements between the FCA and PRA about
approvals

G

The PRA cannot give its approval for the performance of a PRA-
designated senior management function without the consent of the
FCA. The firm does not need to apply to the FCA for that consent.

Under section 59B of the Act (Role of FCA in relation to PRA
decisions), the FCA may arrange with the PRA that, in agreed cases, the
PRA may give approval without obtaining the consent of the FCA. No
such arrangements are currently in force.

Application for approval and withdrawing an application for approval

Purpose

G

This section explains how a firm should apply for approval for a person
to perform an FCA-designated senior management function.

Unless the context otherwise requires, in SUP 10C.10 (Application for
approval and withdrawing an application for approval) to SUP 10C.15
(Forms and other documents and how to submit them to the FCA),
where reference is made to a firm, this includes an applicant for Part 4A
permission and other persons seeking to carry on regulated activities as

a-relevantauthorised-person an SMCR firm.

When to apply for approval

G

1) Section 59 of the Act (Approval for particular arrangements)
says that a firm must take reasonable care to ensure that no one
performs an FCA controlled function (including an FCA-
designated senior management function) unless that person is
acting in accordance with an approval given by the FCA.

@) That means that where a candidate will be performing one or
more FCA-designated senior management functions, a firm
must take reasonable care to ensure that the candidate does not
perform these functions unless they have prior approval from
the FCA.

Failure to apply for approval

G

1) If a person performs an FCA controlled function (including an
FCA-designated senior management function) without
approval, it is not only the firm that is accountable. Under
section 63A of the Act (Power to impose penalties), if the FCA
is satisfied that:

@ a person (‘P’) has at any time performed an FCA
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controlled function without approval; and

(b) at that time P knew, or could reasonably be expected to
have known, that P was performing an FCA controlled
function without approval,

it may impose a penalty on P of such amount as it considers
appropriate.

@) A person performs a controlled function without approval for
these purposes if that person is not acting in accordance with an
approval given under section 59 (Approval for particular
arrangements).

Who should make the application?

G

G

G

In accordance with section 60 of the Act (Applications for approval),
applications must be submitted by, or on behalf of, the firm itself, not

by:
@ the FCA candidate; or

@) (where the FCA candidate works for the firm’s parent
undertaking or holding company) by the firm’s parent
undertaking or holding company.

1) The firm that is employing the FCA candidate to perform the
FCA-designated senior management function will usually make
the submission itself.

(SUP 10C.10.7G describes some common situations.)

@) Where a firm has outsourced the performance of an FCA-
designated senior management function, the details of the
outsourcing determines whom the FCA anticipates will submit
the FCA-approved persons application forms.

3 The firm which is outsourcing is referred to as ‘A’ and the
person to whom the performance of the FCA-designated senior
management function has been outsourced, or which makes the
arrangement for the FCA-designated senior management
function to be performed, is referred to as ‘B’. In each situation,
A must take reasonable care to ensure that, in accordance with
section 59(2) of the Act, no person performs an FCA-
designated senior management function under an arrangement
entered into by its contractor in relation to the carrying on by A
of a regulated activity, without approval from the FCA.

Outsourcing arrangements
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Outsourcing
arrangements

Explanation

Submitting form

Firm Ato firm B

The FCA will consider
A to have taken
reasonable care if it
enters into a contract
with B under which B is
responsible for ensuring
that the relevant FCA-
designated senior
management functions
are performed by FCA-
approved SMF
managers, and that it is
reasonable for A to rely
on this.

Firm B submits FCA-
approved persons
forms on behalf of firm
A.

Outsourcing by A
to B (both being a
member of the
same United
Kingdom group
and each having
its registered
office in the
United Kingdom)

See SUP 10C.3.9G

Either A or B may
submit FCA-approved
persons forms on
behalf of firms in the
group (see SUP
15.7.8G).

(i) A to B, where
B:

(@) is not an
authorised
person; and

(b) is not part of
the same group as
A;or

(ii) A to B, where
A'is a branch of
an overseas firm
in the United
Kingdom, and B
IS an overseas
undertaking of
the same group;
or

(iii) A to B, where
Aisa UK
authorised

Responsibility for (as
opposed to the
performance of) any
activity outsourced to B
will remain with A. See
SYSC 8.

A ensures that an
individual approved by
the FCA or the PRA to
perform a designated
senior management
function has
responsibility for the
outsourced
arrangement and A
submits a form in
relation to that
individual.
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subsidiary of an
overseas firm and
B is an overseas
undertaking of
the same group.

How to apply for approval

10C.10.8 D (@ An application by a firm for the FCA’s approval under section
59 of the Act (Approval for particular arrangements) for the
performance of an FCA-designated senior management function
must be made by completing Form A (SUP 10C Annex 2D),
except where SUP 10C.10.9D requires Form E.

(@) If a firm must make an application using Form A, it must use
Form A (shortened form) #: in the circumstances described in
SUP 10C.10.8AD.

&  thepersen-hascurrentapproved-person-approval-to
perform:

i

10C.10.8A D If afirm must make an application using Form A, it must use Form A
(shortened form) if:

[€0)] the candidate:

@ has current approved person approval to perform:

[0} an FCA controlled function that is a significant
influence function; or

(i)  an FCA-designated senior management
function; or
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(iii) a PRA controlled function; or

(b) has had current approved person approval of the type
described in (a) within the previous six months; and

there have been no matters arising in relation to the fitness and
propriety of the person to whom the application relates which
mean that the information provided to the FCA or the PRA
regarding fitness and propriety in connection with the current
approved person approval in (1)(a) or (b) may have changed
since the application for that current approved person approval
was made.

A firm must use Form E (SUP 10C Annex 3D) where an
approved person:

@ is both ceasing to perform one or more controlled
functions; and

(b) needs to be approved in relation to one or more FCA-
designated senior management function;

within the same firm or group.

A firm must not use Form E if the approved person has never
before been approved to perform for any firm:

@ an FCA controlled function that is a significant influence
function;

(b) an FCA-designated senior management function; or
(©) a PRA controlled function.

A firm must not use Form E if the approved person has not
been subject to a current approved person approval from the
FCA or PRA to perform for any firm for more than six months:

@) an FCA controlled function that is a significant influence
function;

(b) an FCA-designated senior management function; or
(©) a PRA controlled function.

A firm must not use Form E if:

@ a notification has been made or should be made:

() to the FCA under SUP 10C.14.18R (Changes in
fitness to be notified under Form D); or
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(i) (if the firm is a PRA-authorised person) to the
PRA under any equivalent PRA rule; or

(iti)  to the FCA under SUP 10A.14.17R (the
equivalent to (i) ferfirms-thatare-not-relevant

autheorised-persens) -or in SUP 10A).
(whichever is applicable);

(b) a notification has been made or should be made to the
FCA or (if the firm is a PRA-authorised person) PRA
under any of the following:

() section 63(2A) of the Act (Duty to notify
regulator of grounds for withdrawal of
approval); or

(i)  [deleted]

(iii)  section 64C of the Act (Requirement for relevant
authorised persons to notify regulator of
disciplinary action); or

(©) (if the firm is a PRA-authorised person) a notification
has been made or should be made to the PRA under any

provision of Chapter-11-of thepart-of the PRA rulebook
Rulehook titled “Notifications” (Conduct Rules:

Netifications) corresponding to the requirements in (b);
or

(d) any of the circumstances in SUP 10C.14.7R (Qualified
Form C) apply;

in relation to any:

e) controlled functions which that person is ceasing to
perform (as referred to in (1)); or

(f any controlled function that they are continuing to
perform for that firm or a firm in the same group.

10C.10.10 G  SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) explains how applications should be submitted.

Statements of responsibilities

10C.10.11 G  Anapplication by a firm for the FCA’s approval under section 59 of the
Act (Approval for particular arrangements) for the performance of an
FCA-designated senior management function should be accompanied
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by a statement of responsibilities.

SUP 10C.11 (Statements of responsibilities) contains more material
about statements of responsibilities, including (in particular) about a
statement of responsibilities submitted under an application under SUP
10C.10.

Other material to be included in an application

A firm to which SYSC 25.9 (Handover procedures and material) applies
should include in an application a reasonable summary of:

1) any handover certificate; and

2 any other handover material;

referred to in SYSC 25.9 {(Handeverprocedures-and-material) that

relates to the responsibilities that the candidate is to perform.

A firm to which SYSC 25.2 (Management responsibilities maps: Main
rules) applies must include in an application for the FCA’s approval
under section 59 of the Act (Approval for particular arrangements) for
the performance of an FCA-designated senior management function the
latest version of the firm’s management responsibilities map.

Vetting of candidates by the firm

Under section 60A of the Act, before a firm makes an application for
approval, it should be satisfied that the candidate is a fit and proper
person to perform the function to which the application relates. In
deciding that question, the firm should have particular regard to
whether the candidate, or any person who may perform a function on
the candidate’s behalf:

(¢D) has obtained a qualification;

@) has undergone, or is undergoing, training;
3) possesses a level of competence; or

4) has the personal characteristics;

required by FCA rules in relation to persons performing functions of
the kind to which the application relates.

For guidance on criteria that a firm should use for assessing whether an
FCA candidate is fit and proper (including the FCA rules referred to in
SUP 10C.10.14G), see FIT.

Criminal records checks and verifying fitness and properness

10C.10.12 G
10C.10.13 G
10C.10.13A D
10C.10.14 G
10C.10.15 G
10C.10.16 R

1) A firm must (as part of its assessment of whether a candidate is
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a fit and proper person to perform an FCA-designated senior
management function and to verify the information contained in
the application to carry out the FCA-designated senior
management function) obtain the fullest information that it is
lawfully able to obtain about the candidate under Part V of the
Police Act 1997 (Certificates of Criminal records, etc) and
related subordinated legislation of the UK or any part of the UK
before making the application.

(2) This rule does not apply to a firm that is a sole trader if the
candidate is the sole trader themselves.

1) In England and Wales a firm should get an application form
from the Disclosure and Barring Service (DBS) or an umbrella
body (a registered body that gives access to DBS checks).

@) The firm should ask the candidate to fill in and return the form
to the firm. The firm should then send the completed application
form to the DBS or the firm’s umbrella body.

3 The firm should then ask the candidate to show the firm the
certificate when the candidate receives it from the DBS.

4 There is an equivalent procedure in Scotland (involving
Disclosure Scotland) and Northern Ireland (involving
AccessNI).

The firm should not send a copy of the certificate to the FCA unless
required to do so under SUP 10C.10.28G (requests for additional

information).

If the candidate is employed by a contractor, the firm may ask the
contractor to obtain the certificate.

A firm should also check the Financial Services Register as part of its
assessment of whether a candidate is fit and proper and to verify the
information contained in the application for approval.

If appropriate, a firm should:
1) carry out a criminal record check; and
@) check any equivalent of the Financial Services Register;

in a jurisdiction outside the UK. This may be appropriate if the
candidate has spent time working or living in that jurisdiction.

A firm should consider whether it should take additional steps to verify
any information contained in an application to carry out an FCA-
designated senior management function or that it takes into account in
its assessment of whether a candidate is a fit and proper person.
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Please see SYSC 22 (Regulatory references) about the requirement for a
firm to ask for references from previous employers.

Processing an application

G

The Act sets out the time that the FCA has to consider an application
and come to a decision.

In any case ; where the application for approval is made by a person
applying for a Part 4A permission, the FCA has until the end of
whichever of the following periods ends last:

1) the period within which an application for that permission must
be determined; and

@) the period of three months from the time it receives a properly
completed application.

In any other case, it is the period of three months from the time it
receives a properly completed application.

The FCA will deal with cases more quickly than this whenever
circumstances allow and will try to meet the standard response times
published on the website and in its Annual Report. However, the
processing time will be longer than the published standard response
times if:

1) an application is incomplete when received; or

@) the FCA has knowledge that, or reason to believe that, the
information is incomplete.

Before making a decision to grant the application or give a warning
notice, the FCA may ask the firm for more information about the FCA
candidate. If it does this, the three-month period in which the FCA
must determine a completed application:

1) will stop on the day the FCA requests the information; and

(@) will start running again on the day on which the FCA finally
receives all the requested information.

If there is a delay in processing the application within the standard
response time, the FCA will tell the firm making the application as soon
as this becomes apparent.

1) Application forms must always be completed fully and
honestly. Further notes on how to complete the form are
contained in each form.

@) If forms are not completed fully and honestly, applications will
be subject to investigation and the FCA candidate’s suitability
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to be approved to undertake an FCA controlled function will be
called into question.

3 A person who provides information to the FCA that is false or
misleading may commit a criminal offence and could face
prosecution under section 398 of the Act, regardless of the
status of their application.

The FCA may grant an application only if it is satisfied that the FCA
candidate is a fit and proper person to perform the FCA-designated
senior management function stated in the application form.
Responsibility lies with the firm making the application to satisfy the
FCA that the FCA candidate is fit and proper to perform the FCA-
designated senior management function applied for.

For further guidance on criteria for assessing whether an FCA
candidate is fit and proper for the purposes of SUP 10C.10.31G, see
FIT.

Decisions on applications

G

The FCA must:
1) grant the application;

@) grant the application subject to conditions or limitations (see
SUP 10C.12 for more information); or

3) refuse the application.

Whenever it grants an application, the FCA will confirm this in writing
to all interested parties.

If the FCA proposes to take the steps in SUP 10C.10.33G(2) or SUP
10C.10.33G(3) in relation to one or more FCA-designated senior
management functions, it must follow the procedures for issuing
warning and decision notices to all interested parties. The requirements
relating to warning and decision notices are in DEPP 2.

Withdrawing an application for approval

R

A firm notifying the FCA of its withdrawal of an application for
approval must use Form B (SUP 10A Annex 5R).

Under section 61(5) of the Act (Determination of applications), the firm
may withdraw an application only if it also has the consent of:

1) the candidate; and

@) the person by whom the candidate is or would have been
employed, if this is not the firm making the application.
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SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) explains how a notice of withdrawal should be submitted.

Statements of responsibilities

What a statement of responsibilities is

G

(1)

()
©)

Section 60(2A) of the Act (Applications for approval) says that,
if a firm is applying for approval from the FCA or the PRA for a
person to perform a designated senior management function,
the regulator to which the application is being made must
require the application to contain, or be accompanied by, a
statement setting out the aspects of the affairs of the firm which
it is intended that the person will be responsible for managing
in performing the function.

That statement is a statement of responsibilities.

A statement of responsibilities includes a statement amended
under section 62A of the Act (see SUP 10C.11.5G).

What this section covers

G

(1)

()

(3)

This section is about the FCA’s requirements for statements of
responsibilities.

However, in the case of a PRA-authorised person, where
applications and notifications relate both to FCA-designated
senior management functions and to PRA ones, the regulators’
requirements are consistent with each other.

The general material in this section (SUP 10C.11.13G to SUP
10C.11.35G) applies to statements of responsibilities submitted
in all the cases covered by this section. It covers statements of
responsibilities submitted as part of an application for approval
or variation and revised statements of responsibilities.

Applications for approval

D

An application by a firm for the FCA’s approval under section 59 of the
Act (Approval for particular arrangements) for the performance of an
FCA-designated senior management function must be accompanied by
a statement of responsibilities (SUP 10C Annex 5D).

(1)

)

SUP 10C.10 (Application for approval and withdrawing an
application for approval) explains the procedures for applying
for approval.

SUP 10C.15 (Forms and other documents and how to submit
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them to the FCA) explains how applications for approval should
be submitted.

See the table in SUP 10C.11.19G for examples of how the
requirements of this section about including statements of
responsibilities in applications for approval apply in different
situations.

Revised statements of responsibilities: Introduction

G

Under section 62A of the Act, a firm must provide the FCA with a
revised statement of responsibilities if there has been any significant
change in the responsibilities of an FCA-approved SMF manager. More

precisely:

1) if a firm has made an application (which was granted) to the
FCA for approval for a person to perform an FCA-designated
senior management function;

@) the application contained, or was accompanied by, a statement
of responsibilities; and

3 since the granting of the application, there has been any

significant change in the aspects of the firm’s affairs which the
FCA-approved SMF manager is responsible for managing in
performing the function;

the firm should provide the FCA with a revised statement of
responsibilities.

Revised statements of responsibilities: Meaning of significant change

G

(1)

)

(3)

(4)

This paragraph sets out non-exhaustive examples of potential
changes which, in the FCA’s view, may be significant and thus
require the submission of a revised statement of responsibilities.

A variation of the FCA-approved SMF manager’s approval,
either at the firm’s request or at the FCA’s or (in the case of a
PRA-authorised person), PRA’s initiative, resulting in the
imposition, variation or removal of a condition or time limit,
may involve a significant change.

Fulfilling or failing to fulfil a condition on approval may
involve a significant change.

The addition, re-allocation or removal of any of the following
(or part of one):

@ an FCA-prescribed senior management responsibility;

(b) (in the case of a PRA-authorised person), a PRA-
prescribed senior management responsibility era-PRA-
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responsibility; or

(© responsibility for a function under SYSC4-78R
o (I_Ie_e_atle’ 'I' el_euelall |espe|||5|blllt5 for-a I'ﬁ”” S ;
SYSC 26 (Senior managers and certification regime:
Overall and local responsibility) :

may involve a significant change.

5) The sharing or dividing of a-funetion-in4) an FCA-prescribed
senior management responsibility or a PRA-prescribed senior
management responsibility that was originally performed by
one person between two or more persons may involve a
significant change.

(6) Ceasing to share a-functionn{4) an FCA-prescribed senior
management responsibility or a PRA-prescribed senior
management responsibility that was originally shared with
another, or others, may involve a significant change.

(6A) Beginning or ceasing to share responsibility for a function
under SYSC 26 (Senior managers and certification regime:
Overall and local responsibility) may involve a significant

change.

(7) A change is likely to be significant if it reflects a significant
change to the job that the person is doing for the firm. Some
factors relevant here include:

@ the importance to the firm of the functions being given
up or taken on;

(b) whether the FCA-approved SMF manager’s seniority in
the firm’s management changes;

(©) whether there are changes to the identity, number or
seniority of those whom the FCA-approved SMF
manager manages; and

(d) whether there are changes to the skills, experience or
knowledge needed by the FCA-approved SMF manager
for the job.

Revised statements of responsibilities: Procedure

10C.11.7 D (1) A firm must provide a revised statement of responsibilities
under section 62A of the Act under cover of Form J (SUP 10C
Annex 5D).
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A firm must not use Form J where the revisions are to be made
as part of arrangements involving an application:

@) for approval for the FCA-approved SMF manager
concerned to perform another designated senior
management function for the same firm; or

(b) to vary (under section 63ZA of the Act (Variation of
senior manager’s approval at request of relevant
authorised person)) an approval for the FCA-approved
SMF manager concerned to perform a designated senior
management function for the same firm.

In the case of a PRA-authorised person, where the change to be
notified to the FCA under section 62A of the Act is part of an
arrangement under which:

(@ the firm is also required to make an application or
notification about the FCA-approved SMF manager to
the PRA; but

(b) the firm is not required to send any application or notice
about the FCA-approved SMF manager under this
chapter directly to the FCA except for the notification
under section 62A of the Act;

the PRA-authorised person must provide the revised statement
of responsibilities to the FCA by including it with the
application or notice to the PRA.

Broadly, the intention of SUP 10C.11.7D(2) is that there is no need for
Form J if the revised statement of responsibilities is being submitted
together with Form A, Form E or Form | for the same firm.

1)

()

©)

SUP 10C.15 (Forms and other documents and how to submit
them to the FCA) explains how revised statements of
responsibilities should be submitted.

See the table in SUP 10C.11.19G for examples of how the
requirements of this section about submitting revised statements
of responsibilities apply in different situations.

In particular, the table in SUP 10C.11.19G gives examples of
how SUP 10C.11.7D(2) and (3) werks work.

Variation of approval

D

An application by a firm to the FCA for the variation of an existing
approval under section 63ZA of the Act (Variation of a senior
manager’s approval at request of relevant authorised person) must be
accompanied by a statement of responsibilities.
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See SUP 10C.13 (Variation of conditional and time-limited
approvals) for more details about applications to vary an
approval.

SUP 10C.15 (Forms and other documents and how to submit
them to the FCA) explains how applications to vary an approval
should be submitted.

See the table in SUP 10C.11.19G for examples of how the
requirements of this section about submitting statements of
responsibilities with applications to vary an approval apply in
different situations.

Ceasing to carry on some functions

R

If:
1)

)

an FCA-approved SMF manager ceases to perform a designated
senior management function for a firm; but

continues to perform an FCA-designated senior management
function for that firm;

the firm must (under Form J) submit a statement of responsibilities for
the remaining functions complying with the requirements of this section
(including SUP 10C.11.13D).

One document for each SMF manager for each firm

D

G

1)

()

(1)

A firm must prepare statements of responsibilities (including
revised ones) for one of its FCA-approved SMF managers as a
single document covering every designated senior management
function for which:

@) that FCA-approved SMF manager has approval; or
(b) for which an application for approval is being made;
for that firm.

The statement must be up to date for each designated senior
management function.

SUP 10C.11.13D means that, at any time, a firm should have a
single document for an FCA-approved SMF manager that:

@ contains statements of responsibilities for all designated
senior management functions for which that SMF
manager has approval; and

(b) where relevant, contains statements of responsibilities
for all designated senior management functions for
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which the firm is applying for approval.

(@) Fhe (In the case of a PRA-authorised person), the document in
(1) should cover PRA-designated senior management functions
as well as FCA-designated senior management functions.

3 The document should be updated:
@ under section 62A of the Act (see SUP 10C.11.5G); and

(b) whenever the firm has to submit statements of
responsibilities under this section.

4) The FCA and the PRA have coordinated their arrangements so
that a firm PRA-authorised person can prepare a single
document that will meet the requirements of both regulators
about statements of responsibilities.

5) The table in SUP 10C.11.19G gives examples of how these
requirements work.

If a person is an SMF manager for several firms in a group that-are

relevant-autherisedpersens, there should be a separate document for

each firm.

There should be a separate document for each SMF manager in a firm.
A firm should not combine statements of responsibilities for several
SMF managers.

The requirement for a single document does not prevent the document
having an attachment sheet for additional information where SUP 10C
Annex 5D (the FCA’s template for statements of responsibilities)
allows this.

Submitting statements of responsibilities: examples of how the requirements

work

G

The table in SUP 10C.11.19G gives examples of how the requirements
in this section for submitting statements of responsibilities (combined,
in the case of a PRA-authorised person, with the corresponding PRA
requirements) work in different cases.

Table: examples Examples of how the requirements for submitting
statements of responsibilities work

Example Comments
(1) A firm applies for approval for A to There should be a single
perform the exeeutive executive director statement of
function and the money laundering function. | responsibilities
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Example

Comments

document that covers
the two functions.

The combined document
should be included with
the application for
approval.

(2) Firm X applies for approval for A to
perform the exeeutive executive director
function. Firm Y applies for approval for A
to perform the money laundering function.

Both firms are relevant authorised persons.

There should be separate
statements of
responsibilities for each
firm.

This is the case even if
Firm X and Firm Y are
in the same group.

(3) A firm applies for approval for A to
perform an FCA-designated senior
management function and a PRA-designated
senior management function.

The arrangements in SUP 10C.9 for FCA
functions to be absorbed into PRA ones do
not apply and so there are separate
applications to the FCA and PRA.

The firm is a PRA-authorised person.

The single statement of
responsibilities
document should cover
both the FCA and the
PRA functions.

(4) A has approval to perform the exeeutive
executive director function. Later, A is to be
appointed to perform the money laundering
function for the same firm. This will also
result in substantial changes to A’s duties as
an executive director.

The firm should not use
Form J to notify the
changes to A’s duties as
an executive director.

The firm should submit
a revised single
statement of
responsibilities
document along with the
application to perform
the money laundering
function.

The single statement of
responsibilities
document should cover
both functions. The part
relating to A’s duties as
an executive director
should be updated.

(5) A has approval to perform the exeecutive

The firm should not use
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Comments

executive director function. Later, A is to be
appointed to perform the PRA’s chief risk
officer designated senior management
function for the same firm. This will also
result in substantial changes to A’s duties as
an executive director.

The firm is a PRA-authorised person.

Form J to notify the
changes to A’s duties as
an executive director.

The firm should submit
a revised single
statement of
responsibilities
document along with the
application to perform
the PRA function.

The firm should not
submit the revised single
statement of
responsibilities
document separately to
the FCA. Instead, it
should include it as part
of the application to the
PRA.

The single statement of
responsibilities
document should cover
both the FCA and the
PRA functions. The part
relating to A’s duties as
an executive director
should be updated.

(6) A has approval to perform the money
laundering function. The approval to
perform the money laundering function is
subject to a condition. The firm is applying
to vary that condition.

The firm should include
a revised statement of
responsibilities with the
application.

The firm should not use
Form J. It should submit
a revised statement of
responsibilities along
with the application to
vary the approval.

(7) A has approval to perform the exeeutive
executive director function and the money
laundering function for the same firm. The
approval to perform the money laundering
function is subject to a condition. The firm is
applying to vary that condition. As part of
the same arrangements, there are to be
substantial changes to A’s job as an

The firm should not use
Form J to notify the
changes to A’s duties as
an executive director.

The firm should submit
a revised single
statement of
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Example

Comments

executive director.

responsibilities
document along with the
application to vary the
approval for the money
laundering function.

The single statement of
responsibilities
document should be
updated and should
cover both functions.

(8) A has approval to perform the exeeutive
executive director function and the PRA’s
chief risk officer designated senior
management function for the same firm. The
arrangements in SUP 10C.9 for FCA
functions to be absorbed into PRA ones do
not apply and so there are separate FCA and
PRA approvals.

The approval to perform the PRA’s chief
risk officer designated senior management
function is subject to a condition. The firm is
applying to vary that condition. As part of
the same arrangements, there are to be
substantial changes to A’s job as an
executive director.

The firm is a PRA-authorised person.

The firm should not use
Form J to notify the
changes to A’s duties as
an executive director.

The firm should submit
a revised single
statement of
responsibilities
document along with the
application to vary the
PRA function.

The firm should not
submit the revised
document separately to
the FCA. Instead it
should include it as part
of the application to the
PRA.

The single statement of
responsibilities
document should cover
both the FCA and the
PRA functions and
should be updated.

(9) A has approval to perform the exeeutive
executive director function and the money
laundering function for the same firm.

Sometime later, A is to give up the money
laundering function and take up the PRA’s
chief risk officer designated senior
management function. This will involve
major changes to A’s role as executive
director.

The answer to example
(5) applies.

The application to the
PRA to perform the PRA
function should be
accompanied by a single
document that:

(1) contains the
statement of
responsibilities for the
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Example

Comments

The firm is a PRA-authorised person.

new function;

(2) contains the revised
statement of
responsibilities for the
executive executive
director function; and

(3) reflects the fact that
A is no longer
performing the money
laundering function.

(10) A firm has approval for A to perform
the exeeutive executive director function and
the money laundering function.

A then ceases to perform the money
laundering function but continues to perform
the exeeutive executive director function.

The firm must submit;

(a) Form C for the
money laundering
function;

(b) Form J; and

(c) a single updated
statement of
responsibilities
document that covers
the executive executive
director function and
reflects the fact that A is
no longer performing
the money laundering
function.

(11) A has approval to perform the exeeutive
executive director function and the PRA’s
chief risk officer designated senior
management function for the same firm.
Later, A gives up his role as chief risk
officer.

The firm is a PRA-authorised person.

The firm must submit:

(@) Form C for the PRA
function;

(b) Form J; and

(c) a single updated
statement of
responsibilities
document that covers
the executive executive
director function.

The firm should not
submit the revised single
statement of
responsibilities
document separately to
the FCA. Instead, it
should include it as part
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Comments

of the notification to the
PRA.

(12) A has approval to perform the exeeutive
executive director function. Later, A is to be
appointed to perform the money laundering
function for the same firm.

The application is rejected.

The single statement of
responsibilities
document submitted as
part of the application
will no longer be correct
as it reflects the
proposed new approval.

If the only changes to
the single document in
the version sent with the
application are ones,
clearly and exclusively
tied to the new function,
the firm will not need to
amend the document as
the changes will
automatically fall away.

In any other case (for
instance if the
application is approved
conditionally), it is
likely that the firm will
need to update it using
Form J.

In any case, the FCA
may contact the firm to
agree a revised single
statement of
responsibilities
document.

(13) A has approval to perform the exeecutive
executive director function. Later, A is to be
appointed to perform the money laundering
function for the same firm.

This will not result in any changes to A’s
duties as an executive director. However,
there have been some insignificant changes
to A’s role as an executive director since the
firm submitted the most recent single
statement of responsibilities document. The
changes are not connected to A’s
appointment to perform the money

The answer for example
(4) applies.

The single statement of
responsibilities
document should be
updated to cover the
changes to A’s duties as
executive director, as
well as covering A’s
new money laundering
role. It does not matter
that the changes to A’s
role as an executive
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Example

Comments

laundering function.

director are not
significant.

(14) A has approval to perform the exeeutive
executive director function. Later, A’s
business unit grows in size and so the firm
needs to apply for A to be approved to
perform the PRA’s Head of Key Business
Area designated senior management
function. However, A’s responsibilities do
not change.

The firm is a PRA-authorised person.

The firm should submit
a revised single
statement of
responsibilities
document along with the
application to perform
the PRA function.

The firm should submit
a single statement of
responsibilities
document that covers
both the FCA and the
PRA functions.

It should not submit the
revised single statement
of responsibilities
document separately to
the FCA. Instead, it
should include it as part
of the application to the
PRA.

(15) Firm X has a branch in the United
Kingdom. Firm Y is a UK authorised
subsidiary of firm X.

Firm X is a third-country relevant

autheorised-persen SMCR firm and firm Y is
a UK relevantautherisedpersen SMCR

firm.

Both firms apply for approval for the same
individual (P) to perform the exeeutive
executive director function.

There should be separate
statement of
responsibilities for P for
each firm.

Note: The single statement of responsibilities document means the
single document described in SUP 10C.11.13D.

Need for a complete set of current statements of responsibilities

A firm must, at all times, have a complete set of current statement of

responsibilities for all its SMF managers.

1) A complete set of current statement of responsibilities means all
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statements of responsibilities that the firm has provided to the
FCA or (in the case of a PRA-authorised person), PRA as
revised under section 62A of the Act.

A statement of responsibilities is not current if the person in
question no longer performs any of the controlled funetion
functions to which it relates.

A firm should consider past versions of its statements of
responsibilities as an important part of its records and as an
important resource for the FCA in supervising the firm.

Past versions of a firm’s statements of responsibilities form part

of its records under SYSC-9-1{Generalrules-onrecord-keeping)

the requlatory system.

What statements of responsibilities should contain: general General

G

G

A statement of responsibilities should:

(1)

(1A)

show clearly how the responsibilities that the SMF manager
performs as part of their FCA-designated senior management
function fit in with the firm’s overall governance and
management arrangements; ané

be consistent with the statement of responsibilities for the firm’s

()

other SMF managers; and

be consistent with the firm’s management responsibilities map
(if the firm is required to have one).

(See SY¥SC4.5:.9G,S¥SC4.6:12G-and-SYSC4.6-27G SYSC 25.4.1G and
SYSC 25.4.2G for more about this.)

(1)

()

A statement of responsibilities (including its attachment sheet
for additional information) should:

@ be complete by itself;
(b) not refer to documents not forming part of it; and

(©) only contain material about the matters that this chapter,
the corresponding PRA requirements (in the case of a
PRA-authorised person), and the Act say should be
included in it.

For example, if it is necessary to include relevant material from
the firm’s report and accounts, the statement of responsibilities
should not attach the whole of the report and accounts or cross
refer to them. Instead it should include a summary of the
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relevant part only.

A statement of responsibilities should be:

1)
()
©)
(1)

()

(3)

(4)

(1)

practical and useable by the FCA,;
without unnecessary detail; and
succinct and clear.

SYSC or another part of the regulatory system will generally
impose requirements (referred to as ‘prescribed requirements’
in this paragraph) that relate to a particular post or set of
responsibilities.

For instance, these include:

@) the responsibilities that go with the FCA required
functions; and

(b) the FCA-prescribed senior management responsibilities;
and (in the case of a PRA-authorised person) the PRA-
prescribed senior management responsibilities and-the

PRA-prescribed UK branch senior management
ilitios.

The allocation of responsibilities under a statement of
responsibilities should not reduce or alter the scope of any
applicable prescribed requirements.

If:

@ the responsibilities that the SMF manager carries out as
described in the statement of responsibilities go beyond
the prescribed requirements; or

(b) the firm includes additional information about any
prescribed requirements;

the additional responsibilities or additional information should
not:

(©) reduce or alter the scope of the prescribed requirements;
or

(d) dilute or undermine the prescribed requirements.

A An example of the requirement that a firm’s statements of
responsibilities for its SMF managers should be consistent (see
SUP 10C.11.23G) is that they should together demonstrate that
there are no gaps in the allocation of responsibilities among s
the firm’s SMF managers.
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A firm’s statements of responsibilities should be interpreted,
where possible, so as to avoid any gaps in the allocation of
responsibility for its activities among its SMF managers.

Paragraphs (1) and (2) are-hotrelevant-to-EEArelevant
authorised-persons apply to a firm to which SYSC 26 (Senior
managers and certification regime: Overall and local
responsibility) applies.

A statement of responsibilities of an SMF manager should
include details about any:

@ FCA-prescribed senior management responsibilities ;
and (in the case of a PRA-authorised person) PRA-
prescribed senior management responsibilities and

ed I I .
respensibihities allocated to the SMF manager;

(b) (in the case of a PRA-authorised person) functions that
are included in a PRA controlled function under the
arrangements described in SUP 10C.9 (Minimising
overlap with the PRA approved persons regime); ané

(© responsibility for a function allocated to the SMF

manager under S¥SC-4-78R-{AHecation-of-overal

responsibHityfora-firm’s-activities-business-areas-and
i ] 0]

|||eu|age_||||_e||_|t IHF"GHGI RS) ell ,S ' SS. .l 8. 1'GII : (I:_ ocal

and-management-functions). SYSC 26 (Senior managers

and certification regime: Overall and local

responsibility) if that chapter applies to the firm; and

[(s)] responsibilities allocated under MIPRU 2.2
(Responsibility for insurance distribution activity or
MCD credit intermediation activity).

Paragraph (1)(c) applies even if the responsibility is excluded
from the other overall responsibility function under SUP
10C.7.1R(2) (Exelusien exclusion for approved person with
approval to perform other controlled functions) or from the
other local responsibility function under SUP 10C.8.1R(2)
(Exelusion exclusion for approved person with approval to
perform other controlled functions).

The definition of every FCA-designated senior management
function contains a responsibility which is inherent, inseparable
from and intrinsically built into the specific role.

In many ways, this inherent responsibility is the most important

responsibility of any given SMF manager, as it provides a
rationale as to why that specific function is subject to pre-
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approval by the FCA in the first place.

Even where an SMF manager has not been allocated any other
responsibilities by the firm, the responsibility inherent in the
definition of their FCA-designated senior management function
means that they will be accountable for that aspect of the firm’s
activities.

For instance, even if a person approved to perform the
compliance oversight function has no other responsibilities
allocated to them, they will be accountable for the Handbook
requirements for the compliance oversight function.

The FCA may request a firm to include specific responsibility
for a regulatory outcome in the statement of responsibilities of
the relevant SMF managers.

For example, where the FCA asks a firm to take remediation
action following an internal or supervisory review or a report
under section 166 of the Act (Reports by skilled persons) and
considers it appropriate for an SMF manager to take
responsibility for that action, it may ask the firm to add an
additional, customised, explicit responsibility to the relevant
SMF manager’s statement of responsibilities.

What statements of responsibilities should contain: dividing and splitting
responsibilities

G

G

1)

()

©)

1)

Where a responsibility or function is shared or divided between
an SMF manager and others, the statements of responsibilities
for each SMF manager concerned should make this clear.

Where a responsibility or function is divided between an SMF
manager and others, the statements of responsibilities for each
SMF manager concerned should make it clear for what part of
which responsibility or function that SMF manager has
responsibility.

Together, the statements of responsibilities should show which
responsibility or function is shared or divided between which
SMF managers or other persons. It should be clear which
responsibility or function and which SMF managers or other
persons are involved.

Where:

@) an FCA-prescribed senior management responsibility is
divided or shared between several SMF managers; or

(b) any function allocated under S¥SC4-78R-{AHocation-of
" ibilin § Fiern? wities. busi
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f I ibiling § | e iities_busi
areas-and-management-functions) SYSC 26 (Senior
managers and certification regime: Overall and local
responsibility) is shared between several SMF managers
(if that chapter applies to the firm);

; the
statement of responsibilities for each SMF manager should:

(© explain why this has been done; and

(d) give full details of the arrangements, including the
names of the other persons and their FCA/PRA
Individual Reference Numbers (IRN) (if known).

@) Where a responsibility or function is shared between several
SMF managers, this should be recorded in the same way in the
statements of responsibilities of each of them. This should also
be consistent with the firm’s management responsibilities map.

(¢D) Where two or more SMF managers share a responsibility, each
will be individually responsible for everything included in that
responsibility, including anything inherent in that responsibility
(see SUP 10C.11.29G for inherent responsibilities).

2 Where:

@ a responsibility is divided between several SMF
managers; but

(b) some part of the responsibility has not clearly been
allocated to any of them;

it should be assumed that that part is the joint responsibility of
all of them.

What statements of responsibilities should contain: Non-executive directors

G

G

In general, the FCA expects the statement of responsibilities of a non-
executive director who is an SMF manager to be less extensive than
those of an executive SMF manager.

The FCA does not require any of the general duties of a non-executive
director described in section 2 of COCON 1 Annex 1 (Fhe-generalrole
ofa-NED Guidance on the role and responsibilities of non-executive
directors of SMCR firms subject to COCON) to be included in the non-
executive director’s statement of responsibilities.
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Conditional and time-limited approvals

Purpose

G

G

Introduction

G

G

1)

)

©)

(4)

(1)

()

©)

(4)

SUP 10C.12 describes the regime for conditional and time-
limited approvals.

In particular, SUP 10C.12 sets out the FCA’s policies on giving
approval under section 59 subject to conditions or for a limited
period only, as required by section 63ZD of the Act (Statement
of policy relating to conditional approval and variation).

Fhe (In the case of a PRA-authorised person) the policies
described in SUP 10C.12 also apply when the FCA is
considering whether to give its consent to an application made
to the PRA for approval.

Material on variations of conditional and time-limited approvals
can be found in SUP 10C.13 (Variation of conditional and time-
limited approvals).

The power to grant an approval subject to conditions or for a
limited period only applies to senior management functions.

As all FCA controlled functions specified in this chapter are
senior management functions, this means that this power
applies to all FCA controlled functions specified in this chapter.

The FCA has (in SUP 10A) specified controlled functions for
relevant authorised persons that are not designated senior
management functions. See SUP 10C.1.7R to SUP 10C.1.8G
(Appointed representatives) for more about this.

[Editor’s note: This provision will be reviewed in a second
Consultation Paper]

The power to grant an approval subject to conditions or for a
limited period does not apply to the controlled functions in (3).

[Editor’s note: This provision will be reviewed in a second
Consultation Paper]

The FGA FCA may:

1)

)

grant an application for approval subject to any conditions that
the FCA considers appropriate; and

grant the application to give approval only for a limited period.

The FCA may use this power only if it appears to the FCA that it is
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desirable to do so to advance one or more of its operational objectives.
Factors that the FCA will take into account include:
1) those relating to the firm at the time of the application, such as:
@ its size, scale and complexity; and
(b) its plans and prospects; and

@) those relating to the candidate and, in particular, the
candidate’s fitness and properness.

The FCA expects that the most common use of the power to give
qualified approvals would be:

1) time-limited approvals;

@) a time limitation in relation to an ongoing or prospective
enforcement investigation;

3 a competency-related condition; and

4) a role-limited condition.

Time-limited approval

G

An example of a time-limited approval is where a firm needs to appoint
the candidate on an interim basis while the firm seeks to appoint a
permanent candidate. The FCA may approve the interim appointee on a
time-limited basis.

The FCA would not generally impose a time limitation in these
circumstances for a period of less than 12 weeks. The FCA would
expect the firm to use the 12-week rule in SUP 10C.3.13R.

An example of when the FCA may approve an individual on a time-
limited basis is where, following a sudden or unexpected departure:

1) a firm needs to fill an FCA-designated senior management
function vacancy immediately; but

@) it is likely to take longer than 12 weeks to recruit a permanent
replacement; and

3) there is an individual at the firm not currently approved to
perform the relevant FCA-designated senior management
function whom the firm and the FCA think capable of fulfilling
the role on an interim, provisional basis but not necessarily on a
permanent basis.

Generally, the FCA would not impose a time limitation of this type for
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longer than 12 to 18 months.

The FCA would consider using this power for a person who is in the
running for the long-term appointment.

1) An example of how the FCA could deal with a person who is in
the running for the long-term appointment is outlined below.

(@) The head of compliance resigns unexpectedly from a firm. The
firm wishes to appoint one of the deputies. The FCA and the
firm believe the deputy to be capable of running the firm’s
compliance function on a day-to-day ‘business as usual basis’
but the deputy has no experience developing a long-term, firm-
wide strategy. The firm estimates that it could take up to a year
to recruit a permanent head of compliance. It also believes that
the deputy could be the ideal candidate if the deputy could
outline a viable compliance strategy for the firm.

3 In this situation, it may be appropriate to approve the deputy as
head of compliance subject to a 12-month time limit.

4 Before the end of that period, the deputy would have to prepare
a new compliance strategy and the deputy’s ability to do so
would be taken into account when deciding whether to approve
the deputy on a permanent basis.

In deciding whether a candidate is fit and proper, the FCA will take
into account the role that the candidate is going to perform. The
standard for a person who is appointed on a temporary basis may be
different from a person appointed on a permanent basis when the
person with a temporary appointment has a more limited role.

The FCA may impose a condition on the approval, as well as time
limitation. For example, in the example in SUP 10C.12.12G, the FCA
may impose a condition prohibiting the candidate from significantly
amending the management structure of the department.

The other main examples of a time-limited approval are:

(@D) an enforcement action time-limited approval (see SUP
10C.12.16G);

@) a time limitation used in conjunction with a competence
condition (see SUP 10C.12.26G); and

3) a time limitation in relation to the scale of a role (see SUP
10C.12.35G).

Enforcement action: time limitation

G

An enforcement action time-limited approval relates to a case in which
there is an enforcement investigation ongoing, or in prospect, the

Page 273 of 312



10C.12.17

10C.13.18

10C.12.19

10C.12.20

10C.12.21

10C.12.22

FCA 2018/XX

results of which may call into question the candidate’s fitness and
properness, but at the time of application there are no or insufficient
grounds to refuse approval. The candidate may or may not be a subject
of that investigation.

The FCA will generally limit an enforcement action time-limited
approval for a period long enough to allow the investigation to be
completed so far as relevant to the candidate. Imposing a time
limitation on approval would allow the FCA to look at the situation in
more detail after approval, with the benefit of all the facts arising from
the investigation.

The policy on the length of time-limited approvals in SUP 10C.12.8G
does not apply to time limitations of this type.

Competence and related conditions

G

G

The FCA may take the view that a candidate would meet the fit and
proper requirement with an approval subject to either, or both, of the
following:

1) one or more conditions; and/or
(@) a time limitation;
who would not have met that requirement without the qualification.

Firms should not see the power to give approval on this basis as an
opportunity to put forward sub-standard candidates in the knowledge
that they are unlikely to gain unconditional approval but may scrape
through by way of a qualified approval.

1) The FCA is likely only to give a qualified approval on the basis
described in SUP 10C.12.19G in limited circumstances.

@) Generally, the FCA would only use this power in place of
rejection where the deficiency is in only a relatively small
proportion of the required job competencies.

3) Lack of technical knowledge is more likely to be easier to
remedy than a problem with personal characteristics.

4 The FCA is only likely to give its approval on this basis when
the candidate has fallen short of the required standard by a
reasonably small margin (a ‘near miss’).

One example of a conditional approval based on the competence of the
candidate would be where the candidate would have met the fitness
and properness standard but for a shortfall in the candidate’s technical
knowledge and the shortfall is in a relatively narrow and specific area.
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The FCA does not see this as being a probationary or standalone
measure. The competency-related limitation would be time specific and
linked to something that the FCA would wish to re-examine after the
period has expired.

1)

)

(1)

()

(3)

1)

(2)

(3)

(4)

When the FCA is imposing a competence-related condition
where there is a shortfall, approval will only be granted on the
condition that the candidate is required to undertake training or
receive mentoring to eliminate the shortfall.

See SUP 10C.12.39G (role-limited approval) for an example of
a shortfall in competence that is not dealt with by trying to
remove it.

An example of where a qualified approval based on competence
may be used is for a candidate with proven management skills
who is new to the role or the industry and requires some new
technical knowledge for the new role.

For instance, a candidate for the role of a senior manager may
have a proven track record as a senior manager but may lack
detailed knowledge of a specific area, such as money laundering
or of the technical details of prudential capital requirements.

A competence condition would require the candidate to
undertake training in the area of shortfall after appointment.

A competency-related approval is likely to be linked with a
time-limited approval.

Under an approval of this kind, the candidate will be required to
undertake the necessary training or other remedial measures.

The time for which the approval will last would be set to give
the firm and the candidate a reasonable time to complete the
measures.

At the end of the period, the firm would need to apply to the
FCA to appoint the candidate on a permanent basis.

The FCA would only be likely to consider a qualified approval based
on competence if it was sure that the candidate could achieve the
required level of competence within a specified period, which is
unlikely to be more than 12 to 18 months.

1)

()

The FCA may give a conditional approval instead of rejection in
cases where the condition does not relate to the candidate’s
abilities.

For example, the FCA may consider that the candidate is
suitable only if the candidate refrains from, or ceases
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undertaking, certain actions and makes the approval conditional
on that basis.

3 The FCA may require the candidate to go beyond the regulatory
requirements in a given area.

1) An example of SUP 10C.12.28G is where a firm wishes to
appoint someone as an executive director who has a number of
non-executive directorships.

@) The FCA may be concerned about the potential impact of these
other commitments on that individual’s ability to devote
sufficient time to the proposed role with the firm.

3) In this situation, it might be appropriate to attach a condition to
the individual’s approval requiring that person to resign from
some of their non-executive directorships.

Role-limited

G

G

G

G

G

A role-limited approval means:

1) a time-limited approval; or

2 a condition;

relating to the nature or scope of the candidate’s role.

One example of a role-limited approval relates to the fact that the size,
nature, scope and complexity of a firm’s activities can change over
time. An individual may be fit and proper to perform a senior
management function at a certain firm at a point in time but the FCA
may wish to re-assess that individual if the firm’s situation changes.

It is not FCA policy to impose role-limited approvals routinely for all
firms or for a certain category of firm. For example, there is no blanket
policy that approval of a candidate for a post in a small firm would be
subject to a qualification based on the firm remaining small.

Where a firm is expanding or transforming its business model or its risk
profile and there are identifiable upcoming milestones, the FCA may
wish to link the duration of a candidate’s approval to these milestones.

If the change is likely to occur in the near future and the details are
clear, the FCA may consider its approval of the application in the light
of this proposed change.

1) Very often it will be uncertain whether a change in
circumstances will happen at all, the details may not yet be
known or the timing may be uncertain.

2 In that case, the FCA may, subject to (3), make its judgement
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based on the candidate’s proposed role, without taking into
account the possible change. This reflects the fact that the
judgement of whether a candidate is fit and proper takes into
account the role that they are actually going to play.

3 However, to reflect the possible change, the FCA would give a
time-limited approval that would come to an end on the
occurrence of the milestone.

4) The firm could then apply for a new and possibly unqualified
approval.

An example under SUP 10C.12.35G is as follows.
1) In this example:

@ an individual is to perform an FCA-designated senior
management function in an unlisted firm which
currently operates only in the UK; and

(b) the firm is planning a listing and a string of acquisitions
which are projected to treble the size of its balance sheet
and give it a global footprint over the next three years,
but the candidate has never worked for an institution as
large or as complex.

@) In this situation:

@) it may be appropriate to limit the candidate’s approval
to a specified period. If the projected time for
completing the transactions is three years, the approval
would be for three years; or

(b) it may be appropriate to draft the time limitation by
reference to the milestone. For example, the approval
might be expressed to come to an end at the point at
which the firm’s balance sheet exceeds a certain size.

The policy on the length of time-limited approvals in SUP 10C.12.8G
does not apply to time limitations of this type.

Another way of dealing with a firm that plans to reorganise itself but
has not made a firm decision to do so or worked out the details, is to

make the approval subject to the condition that the nature or scope of
the candidate’s role should not change. The firm could apply for the

condition to be removed once the plans are ready to be carried out.

1) Another example of a limited-role approval is where:

@ a candidate is not competent to carry out all the
functions that are capable of falling within the FCA-
designated senior management function for which
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approval is sought; but
(b) the candidate will be fit to carry out most of them; and

(© the firm has adequate arrangements to deal with the
other aspects.

@) In such circumstances, the condition would be that the
candidate does not get involved in the aspects of the role for
which that candidate is not competent, as specified in the
condition.

Condition not based on fitness

G

G

G

G

The power to impose a conditional or time-limited approval:

1) does not depend on the candidate being unfit without that
condition or limit; and

@) need not be related to the candidate’s ability to do the job
properly (see SUP 10C.12.28G).

One example of a conditional approval when the candidate is fit and
proper and able to do the job is to support supervisory action in relation
to the firm. So, if a firm is running a remedial programme, it may be a
condition of the candidate’s approval that the candidate takes
responsibility for aspects of that programme.

Although it is not general FCA policy to use the power to give qualified
approval as a probationary measure, there may be circumstances where
a firm wants to appoint a candidate to perform an FCA-designated
senior management function who, although fit and proper, may, in the
role, be responsible for the firm’s approach to dealing with particularly
unusual or severe challenges in the near future. In this situation, it
might be appropriate to approve the candidate subject to a time limit
with a view to reassessing that candidate for a permanent position in
due course.

In this scenario, the time-limited approval may be accompanied by a
condition requiring the candidate to:

1) complete an action or deliverable on or before the end of the
time limit, eg a requirement on the acting Head of Sales to
produce a revised strategy for treating customers fairly within
the next six months; and

@) refrain from taking specific actions or decisions associated with
the role until that person receives permanent approval, eg ; a
requirement not to introduce a new sales channel until they
receive permanent approval.
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Effects of a breach of condition

G

G

(@)

The provisions in:

1) section 59 of the Act that say a firm should take reasonable care
to ensure that no person performs a controlled function without
approval (see SUP 10C.10.3G); and

(@) section 63A of the Act, under which a person performing a
controlled function without approval may be subject to a
penalty (see SUP 10C.10.4G);

apply not only to the performance of an FCA-designated senior
management function by someone who has not been approved to
perform that function but also to the performance of an FCA-designated
senior management function for which the person has been approved in
breach of a condition or time limitation.

Sections 59 and 63A of the Act show that failure to observe a condition
does not in itself necessarily invalidate an approval. Instead, both the
firm and the SMF manager may be subject to a penalty for breach of
the Act. Such a failure may also:

1) involve a breach of FCA rules by the firm and a breach by the
SMF manager of COCON; and

(@) call into question the fitness of the SMF manager.

For example, if an SMF manager is subject to a role-limited condition
under which the SMF manager is not allowed to carry out certain
specified aspects of the FCA-designated senior management function
but the SMF manager goes ahead and carries out those aspects, the
SMF manager’s approval does not automatically come to an end.
Instead, both the firm and the SMF manager may be subject to a
financial penalty.

However the Act does allow a condition to be drafted in such a way that
the approval ends if the condition is not met or is no longer met.

Variation of conditional and time-limited approvals

Purpose

G

This section deals with variation of a conditional approval at the:
1) request of the firm; and

@) initiative of the FCA.
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In particular, this section sets out the FCA’s policies about
varying conditional approvals at the request of a firm, as
required by section 63ZD of the Act (Statement of policy
relating to conditional approval and variation).

This section does not deal with the FCA’s policies on varying a
condition on its own initiative. DEPP 8 deals with that.
However this section gives a short description of the FCA’s
powers to impose such variations.

Variation of a conditional approval at the request of the firm: general

description

G

G

A firm may apply to the FCA to change a conditional or time-limited
approval. The changes for which a firm may apply are:

1)
()
©)
4

1)

)

(2A)

a variation of the condition;
removal of the condition; and
the imposition of a new condition; or

where the approval is time-limited:

@ varying the time limit; or

(b) removing the time limit.

If a the firm is applying for a change ef-the-type described in
SUP 10C.13.3G{1)-6rSUP-10C-13:36{2) is a PRA-authorised

person, there are requirements about whether the firm should

apply to the FCA H-the FCA-impesed-that conditionevenifthe
approval-was-given-by or the PRA. Paragraphs (2) to (3)

summarise these requirements.

If the firm is applying for the imposition of a new condition, the
firm should apply to the FCA if the approval to which the
application relates was given by the FCA.

If a firm is applying for a change of the type described in SUP

(2B)

10C.13.3G(1) or SUP 10C.13.3G(2), the firm should (subject to
(2C)) apply to the FCA if the FCA imposed that condition, even
if the approval was given by the PRA.

If a firm is applying for a change of the type described in SUP

(2C)

10C.13.3G(4), the firm should subject to (2C)) apply to the FCA
if the FCA imposed that time limit, even if the approval was
given by the PRA.

Where the time limit or condition has been varied before and

the FCA was the last to vary it, the firm should apply to the
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FCA. This applies whether the variation was made on the
application of the firm or on the initiative of the FCA or the
PRA.

(3) In other cases, the application should be to the PRA.

The pewer right to apply for a variation does not apply-te include the
right to apply for a time limitation where the current approval has effect
for an unlimited period.

The procedures described in this section for the variation of an approval
at the request of a firm do not apply where the condition or time limit
has effect by virtue of section 66 of the Act (Disciplinary powers).

Variation of a conditional approval at the request of the firm: process

D

An application by a firm to the FCA under section 63ZA of the Act
(\Variation of senior manager’s approval at request of relevant
authorised persons) must be made by using Form I (SUP 10C Annex
4D).

1) An application under SUP 10C.13.6D should be accompanied
by a statement of responsibilities for the approved person
concerned.

@) See SUP 10C.11 (Statements of responsibilities) for more
details.

SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) explains how applications to vary a conditional approval
should be submitted.

The FCA has until the end of the period of three months from the time
it receives a properly completed application to consider the application
and come to a decision.

The FCA must either grant the application or, if it proposes not to grant
an application, issue a warning notice (see DEPP 2).

The FCA may refuse an application if it appears to the FCA that it is
desirable to do so to advance one or more of its operational objectives.

Before making a decision to grant the application or give a warning
notice, the FCA may ask the firm for more information. If it does this,
the three-month period in which the FCA must determine a completed
application:

1) will stop on the day the FCA requests the information; and

@) will start running again on the day on which the FCA finally
receives all the requested information.
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Whenever it grants an application, the FCA will confirm this in writing
to all interested parties.

If the FCA proposes to refuse an application, it must follow the
procedures for issuing warning notices and decision notices to all
interested parties. The requirements relating to warning and decision
notices are in DEPP 2,

A firm notifying the FCA of its withdrawal of an application for
variation of an approval must use Form B (SUP 10A Annex 5R).

SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) explains how notifications of withdrawal of an application
should be submitted.

Under section 61(5) of the Act (Determination of applications), as
applied by section 63ZA(8) of the Act (Variation of senior manager’s
approval at request of relevant authorised person), the firm may
withdraw an application only if it also has the consent of:

1) the approved person; and

@) the person by whom the approved person is employed if this is
not the firm making the application.

Variation of a conditional approval at the request of the firm: policy

G

The FCA’s policy on approving or refusing a request for a variation is
the same as it is for imposing conditions on approval (see SUP 10C.12
(Conditional and time-limited approvals)).

1) An example of a situation in which the FCA would consider
varying a condition would be a competency-related condition
which required a training course to be completed (see, in
particular, SUP 10C.12.24G for this type of condition).

@) If the firm later concludes that a different course would be
better, the firm may apply for a variation of the condition.

Another example of a situation in which the FCA would consider
varying a condition would be a condition relating to a remedial
programme (see SUP 10C.12.41G). If the remedial programme is
changed, it may be appropriate to change the condition.

1) Other examples of where the FCA may agree to removing a
condition are where:

(@) the approved person’s role has changed so that the
reason for the condition originally being imposed no
longer applies; or
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(b) new information has come to light that removes any
doubt about the approved person’s competence so a
condition is no longer necessary.

(@) For example, the FCA may agree to removing a condition about
the scope of the approved person’s role of the type described in
SUP 10C.12.39G.

See SUP 10C.12.38G for another example of a case where the FCA
may agree to removing a condition (condition imposed pending
reorganisation).

Variation of a conditional approval: action at the initiative of the FCA

G

Under section 63ZB of the Act (Variation of senior manager’s approval
on initiative of regulator), the FCA may vary an approval given by the
FCA or the PRA for the performance of a designated senior
management function if the FCA considers that it is desirable to do so
to advance one or more of its operational objectives.

The FCA may vary an approval by:

@ imposing a condition;

(@) varying a condition;

3 removing a condition; e

4) limiting the period for which the approval is to have effect; or

(5) removing or varying a time limit on an approval.

More information about the FCA’s powers to vary a condition on its
own initiative, including its policy on using these powers, can be found
in DEPP 8.

Changes to an FCA-approved person’s details

Moving within a firm

G

1) An FCA-approved SMF manager’s job may change from time
to time as a result, for instance, of a change in personal job
responsibilities or a firm’s regulated activities.

@) Where the changes will involve the SMF manager performing
one or more FCA-designated senior management functions
different from those for which approval has already been
granted, an application must be made to the FCA for approval
for the SMF manager to perform those FCA-designated senior
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management functions.

The firm must take reasonable care to ensure that an individual
does not begin performing an FCA-designated senior
management function until the FCA has granted FCA-approved
SMF manager status to that individual for that FCA-designated
senior management function.

Similarly (in the case of a PRA-authorised person), a firm must
get the FCA’s approval if an individual is to start performing an
FCA-designated senior management function in relation to that
firm when they already have the PRA’s approval to perform a
PRA-designated senior management function in relation to that
firm.

A firm should generally use Form E where an approved person
is both ceasing to perform one or more controlled functions and
needs to be approved in relation to one or more FCA-designated
senior management functions within the same firm or group.

In certain cases, a firm should use Form A.

The details can be found in SUP 10C.10.8D to SUP 10C.10.9D.

Moving between firms

G

G

If it is proposed that an FCA-approved SMF manager:

1)

()

will no longer be performing an FCA-designated senior
management function under an arrangement entered into by one
firm or one of its contractors; but

will be performing the same or a different FCA-designated
senior management function under an arrangement entered into
by a new firm or one of its contractors (whether or not the new
firm is in the same group as the old firm);

the new firm will be required to make a fresh application for the
performance of the FCA-designated senior management function by
that person.

In certain circumstances, when the FCA already has the information it

would usually require, a shortened version of the relevant Form A may
be completed. See the-hotesrelevantto-each-form SUP 10C.10.8D and
SUP 10C.10.8AD for full details.

Ceasing to perform an FCA-designated senior management function

R

(1)

A firm must notify the FCA no later than seven business days
after an FCA-approved SMF manager ceases to perform an
FCA-designated senior management function.
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It must make that notification by submitting to the FCA a
completed Form C (SUP 10A Annex 6R).

If:
(a)

(b)

the firm is also making an application for approval for
that approved person to perform a controlled function
within the same firm or group; and

ceasing to perform the FCA-designated senior
management function in (1) has triggered a requirement
to make that application for approval:

() to the FCA using Form E (rather than a Form A)
under SUP 10C.10.9D; or

(i) to the FCA using Form E (rather than a Form A)
under SUP 10A; or

(iii)  to the PRA using the PRA’s Form E in
accordance with the corresponding PRA
requirements;

it must make the notification under (1) using that Form E.

SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) explains how notifications should be submitted.

(1)

()

A firm must notify the FCA as soon as practicable after it
becomes aware, or has information which reasonably suggests,
that it will submit a qualified Form C for an FCA-approved
SMF manager.

Form C is qualified if the information it contains:

(@)

(b)

(©)

(d)

relates to the fact that the firm has dismissed, or
suspended, the FCA-approved SMF manager from its
employment;

relates to the resignation by the FCA-approved SMF
manager while under investigation by the firm, the FCA
or any other regulatory body;

otherwise reasonably suggests that it may affect the
FCA’s assessment of the FCA-approved SMF
manager’s fitness and propriety; or

includes a notification about the FCA-approved SMF
manager under one of the provisions of the Act listed in
SUP 10C.14.22R (notification of grounds for
withdrawal of approval and disciplinary action).
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Notification under SUP 10C.14.7R may be made by telephone,
email or fax and should be made, where possible, within one
business day of the firm becoming aware of the information.

Oral notifications should be given directly to the firm’s usual
supervisory contact at the FCA. An oral notification left with
another person or left on a voicemail, or other automatic
messaging service, is unlikely to have been given appropriately.

A firm is responsible for notifying the FCA if any FCA-approved SMF
manager has ceased to perform an FCA-designated senior management
function under an arrangement entered into by its contractor.

1)

)

©)

(1)

()

A firm can submit Form C or Form E to the FCA in advance of
the cessation date.

If the actual cessation date turns out to be different from the one
notified in advance, the firm should notify the FCA.

If the firm:

(@ does not submit Form C {including-a-quatified-one)
following notification under SUP 10C.14.7R; or

(b) submits Form C or Form E; in advance under (1) but it
turns out that there is no requirement to have done so
(because for example the approved person is staying in

ost);

it should inform the FCA in due course of the reason. This
could be done using Form D, if appropriate.

When a person ceases the arrangement under which they
perform an FCA-designated senior management function, they
will automatically cease to be an FCA-approved SMF manager
in relation to that FCA-designated senior management function.

A person can only be an FCA-approved SMF manager in
relation to a specific FCA-designated senior management
function. Therefore, a person is not an FCA-approved SMF
manager during any period between ceasing to perform one
FCA-designated senior management function (when they are
performing no other FCA-designated senior management
function) and being approved for another FCA-designated
senior management function.

Sending forms promptly will help to ensure that any fresh application
can be processed within the standard response times.

Changes to an approved person’s personal details

Page 286 of 312



10C.14.13

10C.14.14

10C.14.15

10C.14.16

10C.14.17

10C.14.18

FCA 2018/XX

If an FCA-approved SMF manager’s title, name or national insurance
number changes, the firm for which the person performs an FCA-
designated senior management function must notify the FCA on Form
D (SUP 10A Annex 7R), of that change within seven business-days
business days of the firm becoming aware of the matter.

The duty to notify in SUP 10C.14.13R does not apply to changes to an
FCA-approved SMF manager’s private address.

Changes to arrangements

R

G

1)

()

@)

If any of the details relating to:

@ the arrangements in relation to any of a firm’s FCA-
approved SMF managers; or

(b) any FCA-designated senior management functions of
one of its FCA-approved SMF managers;

are to change, the firm must notify the FCA on Form D (SUP
10A Annex 7R).

The notification under (1) must be made as soon as reasonably
practicable after the firm becomes aware of the proposed
change.

This rule does not apply to anything required to be notified
under section 62A of the Act (Changes in responsibilities of
senior managers) or SUP 10C.11 (Statements of
responsibilities).

SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) explains how notifications should be submitted.

Revised statements of responsibilities

G

1)

()

Under section 62A of the Act, a firm should provide the FCA
with a revised statement of responsibilities if there has been any
significant change in the responsibilities of an FCA-approved
SMF manager.

Details can be found in SUP 10C.11 (Statements of
responsibilities).

Notifications about fitness, disciplinary action and breaches of COCON

R

1)

If a firm becomes aware of information which would reasonably
be material to the assessment of the fitness and propriety of an
FCA-approved SMF manager, or of candidate to be one (see
FIT), it must inform the FCA either:
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@) on Form D; or

(b) if it is more practical to do so and with the prior
agreement of the FCA, by email or fax;

as soon as practicable and, in any case, within seven business
days.

@) This rule does not apply to anything required to be notified
under SUP 10C.14.7R (Qualified Form C).

SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) applies to the submission of Form D.

Failing to disclose relevant information to the FCA may be a criminal
offence under section 398 of the Act.

The duty to notify in SUP 10C.14.18R extends to any circumstances
that would normally be declared when giving the information required
for section 5 of Form A or matters considered in FIT 2.

If a firm is required to notify the FCA about an FCA-approved SMF
manager under any of the following:

1) section 63(2A) of the Act (Duty to notify regulator of grounds
for withdrawal of approval); or

2 [deleted]

(3) section 64C of the Act (Requirement for relevant authorised
persons to notify regulator of disciplinary action);

it must give that notification:
4) under SUP 10C.14.5R (Form C) if that rule applies;

(5) under SUP 10C.14.7R (Qualified Form C) if that rule applies;
of

(5A) (in the case of a PRA-authorised person) under the PRA’s
requirements corresponding to (4) or (5), if those requirements
apply; or

(6) (in any other case) in accordance with SUP 10C.14.18R (Form
D);

and in accordance with the requirements of this chapter (or if applicable
the requirements e SUR-10A-6r of the PRA) about submission of those
forms.

The table in SUP-10G12.24G SUP 10C.14.24G summarises what the
relevant parts of the sections of the Act listed in SUP-10CG-12226G SUP
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Table: Explanation of the sections of the Act mentioned in SUPR
10G:12.22G SUP 10C.14.22R

Section Summary of Other Comments
relevant parts Handbook
material
Section At least once a year, FIT sets out
63(2A) (Duty | each firm must, in guidance on the
to notify relation to every SMF factors a firm
regulator of | manager for whom should take into
grounds for | an approval has been account when
withdrawal given on the assessing the
of approval) | application of that fitness and
firm: propriety of an
approved
(@) consider person.
whether there
are any grounds
on which the
FCA could
withdraw the
approval; and
(b) if the firm is of
the opinion that
there are such
grounds, notify
the FCA of
those grounds.
Section 64C | If: SUP 15.11 An example of
of the Act (Notification | when a
(Requirement | () afirm takes of COCON | notification
for relevant disciplinary breaches and | should be made
authorised action in disciplinary | using Form C
persons to relation to an action) rather than
notify SMF manager; Form D is
regulator of and when a firm is
disciplinary required to
action) (b) the reason, or notify the FCA
one of the under section
reasons, for 64C of the Act
taking that that it has
actionis a dismissed an
reason specified SMF manager.
in SUP
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15.11.6R;

the firm should notify
the FCA of that fact.

(1)

()

When considering how to notify the FCA under SUP
10C.14.18R or SUP 10C.14.22R, a firm should have regard to
the urgency and significance of a matter. If appropriate, the firm
should also notify its usual supervisory contact at the FCA by
telephone or by other prompt means of communication, before
submitting a written notification.

Oral notifications should be given directly to the firm’s usual
supervisory contact at the FCA. An oral notification left with
another person or left on a voicemail, or other automatic
messaging service, is unlikely to have been given appropriately.

The need for complete and accurate information

G

G

1)

)

The obligations to supply information to the FCA under:
@ SUP 10C; or
(b) the sections of the Act listed in SUP 10C.14.22R;

apply notwithstanding any agreement (for example, a ‘COT 3’
Agreement settled by the Advisory, Conciliation and
Arbitration Service (ACAS)) or any other arrangements entered
into by a firm and an employee upon termination of the
employee’s employment.

A firm should not enter into any such arrangements or
agreements that could conflict with its obligations under this
section or the Act.

Failing to disclose relevant information to the FCA may be a criminal

offence under section 398 of the Act.

Application of this section to PRA-approved persons

R

This section also applies to a notification about a PRA-approved SMF

manager who is not an FCA-approved SMF manager required by any

of the provisions of the Act listed in SUP 10C.14.22R.

The PRA’s rules determine how a notification under SUP 10C.14.28R

is to be made.

If a firm is required to notify the FCA about a PRA-approved SMF

manager who is not an FCA-approved SMF manager under one of the
sections of the Act referred to in SUP 10C.14.28R, it should make a
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single notification under the PRA’s requirements. There is no need for a

separate notification to the FCA.

Forms and other documents and how to submit them to the FCA

Purpose

G  The purpose of this section is to:

1) summarise the main forms and other documents used in this

chapter; and

@) explain how they should be submitted to the FCA.

Forms and documents

G  The main forms and other documents used in this chapter are listed in

SUP 10C.15.3G.

G  Table: FCA approved persons forms and other documents

Form or other document

Purpose

Handbook
requirement

the The
relevant Form
A

SUP 10C
Annex 2D

Application to
perform
designated senior
management
functions underthe

apg#eved—pe#sens
regime

SUP 10C.10.8D

SUP 10A
Annex 5R

Form B

Notice to
withdraw an
application to
perform controlled
functions under the
approved persons
regime

SUP
10C.10.36R

Notice to
withdraw an
application to vary
an approval under
the senior

management

managers regime

SUP
10C.13.15R
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for- SME-managers
Form C SUP 10A Notice of ceasing | SUP 10C.14.5R
Annex 6R to perform
controlled
functions
Form D SUP 10A Notification of SUP
Annex 7R changes in 10C.14.13R
personal
information or SUP
application details | 10C.14.15R
or functions
Notification about | SUP
fitness or of breach | 10C.14.18R
of conduct rules
SUP
10C.14.22R
Form E SUP 10C Internal transfer of | SUP 10C.10.9D
Annex 3D an approved
person
Form | SUP 10C Application to SUP 10C.13.6D
Annex 4D vary a conditional
approval underthe
Serior
management
regime for SMF
managers
Form J SUP 10C Notification of SUP 10C.11
Annex 6D significant change
to a statement of
responsibilities
Relevant SUP 10C SUP 10C.11
statement of Annex 5D

responsibilities

[Editor’s note: The notes at the end of this table will be reviewed in a
second Consultation Paper]

SUP 10C Annex 4G 2G gives examples of the circumstances in which
the documents in SUP 10C.15.3G should be used.

Copies of the forms in SUP 10C.15.3G and of the statement of
responsibilities may be obtained from the FCA website. Credit unions
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can obtain copies from the FCA’s Firm Contact Centre.

To contact the FGA’s FCA’s Customer Contact Centre for approved
persons enquiries:

(1)
)
(3)
(4)

telephone: 0300 500 0597,
email: firm.queries@fca.org.uk; or
fx-020-7066-0017;—6r [deleted]
write to:
Customer Contact Centre
The Financial Conduct Authority
25 The North Colonnade
Canary Wharf

LONDON E14 5HS.

How to make applications and give notifications

D

R

G

R

(1)

)

(3)

A firm other than a credit union must submit a document in
column 1 of the table in SUP 10C.15.10R, in accordance with
the corresponding requirement in column two of that table.

A credit union must submit a document in column 1 of the table
in SUP 10C.15.10R, in accordance with the corresponding
requirement in column three of that table.

This direction applies to the forms and other documents listed in
the table in SUP 10C.15.10R that are submitted under a
direction.

SUP 10C.15.7D also applies to the forms and other documents listed in
the table in SUP 10C.15.10R that are submitted under a rule.

It is up to the credit union concerned to decide which of the methods of
submission available to it under SUP 10C.15.10R it is going to use.

Table: Method of submission

Form or other Firms that are not Credit unions

document credit unions

The relevant SUP 10C.15.11R

SUP 10C.15.11R or SUP

Form A 10C.15.14R
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Form B SUP 10C.15.14R SUP 10C.15.14R

Form C SUP 10C.15.11R SUP 10C.15.11R or SUP
10C.15.14R

Form D SUP 10C.15.11R SUP 10C.15.11R or SUP
10C.15.14R

Form E SUP 10C.15.11R SUP 10C.15.11R or SUP
10C.15.14R

Form | SUP 10C.15.11R SUP 10C.15.11R or SUP
10C.15.14R

FormJ SUP 10C.15.11R SUP 10C.15.11R or SUP
10C.15.14R

Relevant In accordance with the In accordance with the

statement of requirements for the form | requirements for the form

responsibilities | with which it is submitted | with which it is submitted

Method of submission: electronic submission

R

G

G

1)

)

©)

An application or submission by a firm made under this rule
must be made by submitting the form or document online at
fca.org.uk using the FCA’s and PRA’s Cenneetsystem online
notification and application system.

A firm must use the version of the form or document made
available on the electronic system referred to in (1), which is
based on the version found in the applicable Annex to this
chapter or to SUP 10A (which are listed in SUP 10C.15.3G).

If the information technology systems used by the FCA fail and
online submission is unavailable for 24 hours or more, SUP
10C.15.14R applies until such time as facilities for online
submission are restored.

If the information technology systems used by the FCA fail and online
submission is unavailable for 24 hours or more, the FCA and PRA will
endeavour to publish a notice on their websites confirming that:

(1)
)

online submission is unavailable; and

the alternative methods of submission in SUP 10C.15.14R
applies.

Where SUP 10C.15.11R(3) applies to a firm, GEN 1.3.2R
(Emergency) does not apply.
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Method of submission: other forms of submission

R

(1)

)

An application or submission by a firm made under this rule
must be made in the way set out in SUP 15.7.4R to SUP
15.7.9G (Form and method of notification).

A firm must use the version of the form or document found in
the applicable Annex to this chapter or to SUP 10A (which are
listed in SUP 10C.15.3G).

References and accurate information

References
R & SYSC 22 (Regulatory references) says that if a firm (A):
@ is considering appointing a person (P) to perform any
controlled function or certain other functions;
(b) requests a reference from a firm (B) that is P’s current
or former employer; and
(©) indicates to B the purpose of the request;
ishould, as soon as reasonably practicable, give a reference to
@ hi i Ais 2 pieh- E
Approved Persons) applies rather than this chapter.
G  SYSC 22 also requires firms to get a reference before applying to have
someone approved as an approved person.
G  [deleted]
G  [deleted]

The need for complete and accurate information

G

(1)

The obligations to supply information to:
@ the FCA under this chapter;

(b) [deleted]

apply notwithstanding any:

(©) agreement (for example a ‘COT 3’ Agreement settled
by the Advisory, Conciliation and Arbitration Service
(ACAS)); or
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(d) any other arrangements entered into by a firm and an
employee upon termination of the employee’s
employment.

(@) A firm should not enter into any such arrangements or
agreements that could conflict with its obligations under this
chapter.

10C.16.6 G  Failing to disclose relevant information to the FCA may be a criminal
offence under section 398 of the Act.
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[Editor’s note: The other annexes to SUP 10C (forms) will be consulted on in a second
Consultation Paper.]

Delete the existing SUP 10C Annex 1G (Summary of forms and their use in the senior
management regime for SMF managers) and replace it with the following new annex. The
text is not underlined.

10C
Annex 1

11

1.2

1.3

1.4

2.1

2.2

What functions apply to what type of firm

Introduction

R
G
G 1)
(2)
3
4)
R
1)
(2)
Exclusions
R
body.
R

This annex sets out which FCA controlled function applies to which type
of SMCR firm.

If an FCA controlled function is not included in a table for a particular
class of firm that means that FCA controlled function does not apply to
any firm in that class.

If one of the tables in this annex shows that an FCA controlled
function applies to a type of firm, that function does not
necessarily apply to every firm in that class.

That may be because of limitations in the description of the
function itself. For example, the partner function only applies to
partnerships.

Another reason would be if the rules defining the FCA
controlled function refer to a rule elsewhere in the Handbook
and that rule only applies to certain types of firm. For example,
SYSC 1 Annex 1 (Detailed application of SYSC) and SYSC 4.4
(Apportionment of responsibilities) cut back the application of
the limited scope function.

The exclusions in section 2 of this annex and in SUP 10C.1 are
also relevant.

In the tables in this annex:

v means that the FCA controlled function applies;

x means that the FCA controlled function does not apply;

None of the FCA controlled functions apply to a not-for-profit debt advice

None of the FCA controlled functions apply to an incoming EEA firm that
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is an EEA pure reinsurer with respect to its passported activities carried
on from a branch in the United Kingdom.

2.3 R None of the FCA controlled functions apply to an internally managed AlF
which is a body corporate and not a collective investment scheme.

2.4 R 1) This chapter, except in respect of the FCA required functions,
does not apply to an authorised professional firm in respect of
its non-mainstream regulated activities, subject to (2).

(@) Where the authorised professional firm has appointed FCA-
approved persons to perform the FCA governing functions with
equivalent responsibilities for the firm’s non-mainstream
regulated activities and other regulated activities, for the firm’s
non-mainstream regulated activities this chapter applies with
respect to the FCA governing functions and the FCA required
functions only.

Functions applying to banking sector firms

3.1 R 1) The table in SUP 10C Annex 1 3.2R sets out which FCA
controlled function applies to which type of SMCR dual
regulated banking sector firm.

@) SMCR firms in (1) are divided into the following categories for
the purposes in (1):

@) a UK SMCR dual regulated banking sector firm;
(b) an EEA SMCR dual regulated banking sector firm; and

(©) a third-country SMCR dual regulated banking sector

firm.
3.2 R Table: Controlled functions applying to banking sector firms
Brief description of function Function UK firm EEA firm Third-
number country
firm

Governing functions

Executive director function SMF 3 v X v

Chairman of the nomination SMF 13 v X X
committee function

Partner function SMF 27 v X X
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Required functions

Compliance oversight function SMF 16 v X v
Money laundering reporting SMF 17 v v v
function
Other overall responsibility SMF 18 v X X
function
EEA branch senior manager SMF 21 X v X
function
Other local responsibility function | SMF 22 X X v

Note: The categories of firm in the column headings of this table are to be interpreted in
accordance with the classification of firms in SUP 10C Annex 1 3.1R. Therefore:

(1) column three (UK firm) refers to SUP 10C Annex 1 3.1R(2)(a);
(2) column four (EEA firm) refers to SUP 10C Annex 1 3.1R(2)(b); and
(3) column five (Third-country firm) refers to SUP 10C Annex 1 3.1R(2)(c).

Functions applying to insurance sector firms

4.1 R (1) The table in SUP 10C Annex 1 4.2R sets out which FCA
controlled function applies to which type of Solvency II firm
(including a large non-directive insurer) and to a small non-
directive insurer.

@) SMCR firms in (1) are divided into the following categories for
the purposes in (1):

(@)

(b)

(©)

(d)
(€)
()

a Solvency I1 firm not within any other paragraph of this
rule;

a Solvency Il firm within paragraph (c) of the Glossary
definition of Solvency Il firm (EEA branch);

a Solvency Il firm within paragraph (b) of the Glossary
definition of Solvency Il firm (third country branch);

a small non-directive insurer;
afirm in SYSC 23 Annex 1 3.2R (firms in run-off); and

an insurance special purpose vehicle.

(3) An insurance special purpose vehicle only falls into paragraph
(2)(f). Subject to that a firm in (2)(e) does not fall into any other
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paragraph.
4.2 R  Table: Controlled functions applying to insurance sector firms
Brief description of | Function | Solvency EEA Third Small ISPV
function number | Iland | branche | country NDF
large S branches and
NDF other
Governing functions
Executive director SMF 3 v X v v v
function
Chairman of the SMF13 |V x x X X
nomination committee
function
Chairman of the with- | SMF15 | v X 4 X X
profits committee
function
Partner function SMF27 |V X X v X
Required functions
Compliance oversight | SMF16 | v X v 4 v
function
Money laundering SMF 17 |V v v v X
reporting function
Other overall SMF18 |V X X X X
responsibility function
EEA branch senior SMF21 |x v X X X
manager function
Conduct risk oversight | SMF 23b | v/ X X X X
(LlIoyd’s) function
See Note 2
Other local SMF 22 | x X 4 X X
responsibility function

Note 1: The categories of firm in the column headings of this table are to be interpreted in
accordance with the classification of firms at SUP 10C Annex 1 4.1R. Therefore:

(@) column three (Solvency Il and large NDF) refers to SUP 10C Annex 1 4.1R(2)(a);
(b) column four (EEA branches) refers to SUP 10C Annex 1 4.1R(2)(b);
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(c) column five (Third country branches) refers to SUP 10C Annex 1 4.1R(2)(c);
(d) column six (Small NDF and other) refers to SUP 10C Annex 1 4.1R(2)(d) and (e); and
(e) column seven (ISPV) refers to SUP 10C Annex 1 4.1R(2)(f).

Note 2: The conduct risk oversight (LIoyd’s) function only applies to the Society.

Functions applying to core firms

5.1 R (1)

The table in SUP 10C Annex 1 5.2R sets out which FCA

controlled function applies to which type of core SMCR firm.

@) Firms in (1) are divided into the following categories for the
purposes of this rule:

(@)
(b)
(©)
(d)

5.2 R

a UK SMCR firm not falling into (d);

an EEA SMCR firm;

a non-UK SMCR firm not falling into (b); and

a firm falling into SYSC 23 Annex 1 5.4R (a firm exempt
under MiFID whose only permission is bidding in

emissions auctions) but that does not fall into (c).

Table: Controlled functions applying to core SMCR firms

Brief description of function Function | UK firm EEA Other | Emission
number firm non-UK | auction
firm bidder
Governing functions
Chief executive function SMF 1 v X v
Executive director function SMF 3 4 4 4
Chairman function SMF 9 v x v
Partner function SMF 27 4 X v
Head of third country branch SMF 19 X v X
function
Required functions
Compliance oversight function SMF 16 v v X
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Money laundering reporting SMF 17 v 4 v v
function
EEA branch senior manager SMF 21 X 4 X X
function

Note: The categories of firm in the column headings of this table are to be interpreted in
accordance with the classification of firms at SUP 10C Annex 1 5.1R. Therefore:

(@) column three (UK firm) refers to SUP 10C Annex 1 5.1R(2)(a);
(b) column four (EEA firm) refers to SUP 10C Annex 1 5.1R(2)(b);
(c) column five (Other non-UK firm) refers to SUP 10C Annex 1 5.1R(2)(c); and
(d) column six (Emission auction bidders) refers to SUP 10C Annex 1 5.1R(2)(d).

Functions applying to enhanced scope firms

6.1 R The table in SUP 10C Annex 1 6.2R sets out which FCA controlled
function applies to which type of enhanced scope SMCR firm.

6.2 R Table: Controlled functions applying to enhanced scope SMCR firms

Brief description of function Function number Enhanced scope firms
Governing functions

Chief executive function SMF 1 v

Executive director function SMF 3 v

Group entity senior manager SMF 7 v

function

Chairman function SMF 9 v

Chairman of the risk committee SMF 10 v

function

Chairman of the audit committee SMF 11 v

function

Chairman of the remuneration SMF 12 v

committee function

Chairman of the nomination SMF 13 v

committee function
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Senior independent director SMF 14 v
function
Partner function SMF 27 v

Required functions

Compliance oversight function SMF 16 v
Money laundering reporting SMF 17 v
function

Other overall responsibility SMF 18 v

function

Systems and controls functions

Chief finance officer function SMF 2 v
Chief risk officer function SMF 4 v
Head of internal audit function SMF 5 v
Chief operations function SMF 24 v

Functions applying to limited scope core firms

7.1 R (1)

The table in SUP 10C Annex 1 7.3R sets out which FCA

controlled function applies to which type of limited scope core
SMCR firm other than firms covered by SUP 10C Annex 1 7.2R.

@) SMCR firms in (1) are divided into the following categories for the
purposes of in (1):

(@)
(b)

(©)

7.2 R (1)

a SMCR firm not within (b) or (c);

a firm falling within row (5) of the table in SYSC 23 Annex
1 4.3R (distribution of non-investment insurance

contracts); and

a firm falling within SYSC 23 Annex 1 4.6R (credit firms

with limited permission).

The table in SUP 10C Annex 1 7.4R sets out which FCA

controlled function applies to a limited scope core SMCR firm that

is a sole trader or an authorised professional firm.

@) Firms in (1) are divided into the following categories for the
purposes of this rule:

Page 303 of 312




(@)
(b)
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7.3 R

a UK SMCR firm;

an EEA SMCR firm; and

a non-UK SMCR firm not falling into (b).

except sole traders and authorised professional firms
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Table: Controlled functions applying to limited scope core SMCR firms

Brief description of function

Function
number

General

Insurance mediation
and credit firms

Required functions

Compliance oversight function SMF 16 v X
Money laundering reporting SMF 17 v X
function

Limited scope function SMF 29 v v

Note: The categories of firm in the column headings of this table are to be interpreted in

accordance with the classification of firms at SUP 10C Annex 1 7.1R. Therefore:

(1) column three (General) refers to SUP 10C Annex 1 7.1R(2)(a); and
(2) column four (Insurance mediation and credit firms) refers to SUP 10C Annex 1 7.1R(2)(b)

and (c).

7.4 R

that are sole traders or authorised professional firms

Table: Controlled functions applying to limited scope core SMCR firms

Brief description of function Function UK firm | EEA firm | Other non-
number UK firm
Governing functions
Chief executive function SMF 1 v X X
Executive director function SMF 3 v X v
Chairman function SMF 9 v X X
Partner function SMF 27 v X x
Head of third country branch function | SMF 19 X X 4

Required functions
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Compliance oversight function SMF 16 v X 4
Money laundering reporting function | SMF 17 v v 4
EEA branch senior manager function | SMF 21 X v X
Limited scope function SMF 29 v X v

Note: The categories of firm in the column headings of this table are to be interpreted in
accordance with the classification of firms at SUP 10C Annex 1 7.2R. Therefore:

(@) column three (UK firm) refers to SUP 10C Annex 1 7.2R(2)(a);
(b) column four (EEA firm) refers to SUP 10C Annex 1 7.2R(2)(b); and
(c) column five (Other non-UK firm) refers to SUP 10C Annex 1 7.2R(2)(c).

7.5

As explained in SUP 10C Annex 1 1.3G, the full range of FCA
controlled functions that are applied to a class of firm by this Annex
may not apply to every firm in that class. For example, in the case of a
limited scope core SMCR firm that is a sole trader or an authorised
professional firm:

(1)

)

©)

SUP 10C Annex 1 2.4R cuts back the FCA controlled functions
that apply to an authorised professional firm.

In practice it is unlikely that the governing functions will apply
to a sole trader (see SUP 10C.4A.1G).

The money laundering reporting function does not apply to a
sole trader with no employees (see SYSC 6.3.9R).
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Delete the existing SUP 10C Annex 2D (Form A: Application to perform senior management
functions) and replace it with a new annex. The text of the new annex is the same as what
was SUP 10C Annex 1G (Summary of forms and their use in the senior management regime
for SMF managers) before the insertion of a new SUP 10C Annex 1 by this instrument but is

amended as shown.

10C Summary of forms and their use in the senior management managers

Annex regime for-SME-managers

2G

Function Form Submission

(1) Person about to perform an FCA- A Submitted by the firm making

designated senior management function if the application before activities

he-has they have never been approved by requiring approval commence.

the FCA or PRA before.

(2) The candidate is to perform an FCA- Shortened | Submitted by the firm making

designated senior management function and | Form the application before activities

either: A requiring approval commence.

(a) has current approval to perform an FCA | if

controlled function that is a significant conditions

influence function, an FCA-designated met

senior management function, or a PRA

controlled function; or

(b) has had such an approval within the

previous six months.

(3) Candidate ceased to be an approved A Submitted by the firm making

person more than six menths months ago. the application before activities
requiring approval commence.

(4) Either: A Submitted by the firm making

(a) candidate is seeking to perform an FCA-
designated senior management function for
the first time and has never been approved
to perform an FCA controlled function that
is a significant influence function or a PRA
controlled function before; or

(b) candidate ceased to have approval from
the FCA or PRA to perform an FCA
controlled function that is a significant

the application before activities
requiring approval commence.
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(5) Firm withdrawing an outstanding B Submitted by the firm: signed by
application to perform an FCA-designated all interested parties.
senior management function.
(6) Person ceasing to perform an FCA- C (unless it | Submitted by the firm within
designated senior management function. should be seven business days of approved
notified person ceasing to perform
under Form | controlled function(s).
E)
(7) Either: D Submitted by firm within seven
_ Form C to businegs days of the firm
(a) an FCA-approved SMF manager’s title, be used becoming aware of the matter.
name or national insurance number changes; | .
or instead
where the
(b) there is information which may be person 1s
material to the continuing assessment of an | c€asing to
FCA-approved SMF manager’s fitness and perform a
propriety. contrplled
function
(8) Firm obliged to notify the FCA under: Form D. Submitted by firm within seven
_ _ Form C to business days of the firm
a) section 63(2A) of the Act (Duty to notify be used becoming aware of the matter.
regulator of grounds for withdrawal of . .
approval); or instead A firm should not use Form H as
where the | that form only applies to
(b) [deleted] person is notifications relating to breaches
ceasing to | by those who are not SMF
(c) section 64C of the Act (Requirement for | Performa | managers.
relevant authorised persons to notify controlled
regulator of disciplinary action). function
(9) Person remaining with the same firm but | E Submitted by firm to the FCA
changing FCA-designated senior before changes take place.
management functions.
(10) Person remaining with the same firm E Submitted by firm to the FCA
PRA-authorised person but giving up a PRA before changes take place.
controlled function and taking up an FCA-
designated senior management function.
(11) Person remaining with the same firm E Submitted by firm to the PRA

PRA-authorised person but giving up an
FCA-designated senior management

before changes take place (see
the PRA’s requirements).
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function and taking up a PRA-designated
senior management function.

(12) Person remaining with the same firm E Submitted by firm to the FCA in
PRA-authorised person in the circumstances advance of giving up the PRA
described in example 9 in the table in SUP controlled function.
10C.7.3G (ceasing to perform a PRA
controlled function triggering need for FCA
approval to perform the other overall
responsibility function).
(13) Person with approval to perform the E Submitted by firm to:
other_ o_verall' responsibilit_y function _ (a) the PRA (if the new function
:gma}lnlng with Ithe sarr}e 1‘|rmhbu:c ceasing to is a PRA controlled function and
quire approval to perform that function the firm is a PRA-authorised
because of being approved to perform person); or
another controlled function (see the table in ’
SUP 10C.7.3G for examples). (b) the FCA (if the new function
is an FCA controlled function).
(14) Person remaining with the same firm E Submitted by firm to the FCA in
PRA-authorised person in the circumstances advance of giving up the PRA
described in example 8 in the table in SUP controlled function.
10C.9.9G (giving up a PRA controlled
function triggering need for FCA approval).
(15) Firm applying for the variation of a Form |
conditional approval.
(16) Firm withdrawing an outstanding Form B Submitted by the firm: signed by
application to vary a conditional approval. all interested parties.
(17) Significant change to an approved Form J The revised statement of
person’s responsibilities. Form J responsibilities should be
should not includeq. A gtatement of
be used if respo_nSIbll_ltles must be
the firm is submlyted in the format
also prescribed by the FCA (SUP
submitting 10C Annex 5D).
a Form A,
E or | for
the same
SMF
manager

15 Notifications to the FCA

Page 308 of 312




15.11

15111 G
15112 G
15113 G
15114 G
15115 G
15116 R
15.11.6A G
15117 G
15118 G

FCA 2018/XX

Notification of COCON breaches and disciplinary action

Reasons for making a notification to the FCA

Under section 64A of the Act, the FCA may make rules about the conduct of
approved persons and certain other persons who work for a firm.

COCON sets out rules under section 64A of the Act and guidance on those

rules for relevant-autherised-person-and-insurers SMCR firms.
[deleted]

Under section 64C of the Act, a firm must notify the FCA if it takes
disciplinary action against certain people working for arelevant-autherised
persen an SMCR firm and the reason for this action is a reason specified in
rules made by the FCA (those rules are set out in SUP 15.11.6R).

Disciplinary action against a person is defined in section 64C of the Act as
the issuing of a formal written warning, the suspension or dismissal of that
person or the reduction or recovery of any of such person’s remuneration.

If a reason for taking the disciplinary action is any action, failure to act or
circumstance that amounts to a breach of COCON, then the relevant

authorised-person SMCR firm is required to notify the FCA of the
disciplinary action.

The effect of section 64C of the Act and SUP 15.11.6R is that the reporting
obligation in section 64C of the Act and in this section:

@) only applies to relevantauthorised-persons-SMCR firms; and

(b) only covers persons who are subject to COCON (who are called
conduct rules staff in the FCA Handbook) rather than to the whole

workforce of arelevant-autherised-persenr an SMCR firm.

A firm should make a separate notification about a person under section 64C
of the Act where:

1) it has made a notification to the FCA about a person pursuant to SUP
15.3.11R(1)(a) because of a breach of COCON; and

2 it subsequently takes disciplinary action against the person for the
action, failure to act, or circumstance, that amounted to a breach of
COCON.

If, after a firm has made a notification for a person (A) pursuant to section
64C of the Act, it becomes aware of facts or matters which cause it to
change its view that A has breached COCON, or cause it to determine that A
has breached a provision of COCON other than the provision to which the
notification related, the firm should inform the FCA of those facts and
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matters and its revised conclusion in line with a firm’s obligation to comply
with Principle 11, SUP 15.6.4R and, if applicable, SUP 10C or SUP
15.11.13R(4).

If a firm takes disciplinary action as a result of a conduct breach (see SUP
15.11.6R) against an employee but the employee has appealed or plans to
appeal, the firm should still report the disciplinary action under section 64C
of the Act but should include the appeal in the notification. The firm should
update the FCA on the outcome of any appeal.

[deleted]

In relation to any conduct rules staff, the FCA does not expect a firm to
notify it pursuant to section 64C of the Act if the breach of COCON
occurred before the application of COCON to that firm.

Timing and form of notifications: SMF managers

G

Where a firm is required to notify the FCA pursuant to section 64C of the
Act and that notification relates to an SMF manager, SUP 10C sets out how
and when the notification must be made, and the relevant notification rules
in SUP 10C apply.

Timing and form of notifications: conduct rules staff other than SMF managers

R

@ A firm must make any notifications required pursuant to section 64C
of the Act relating to conduct rules staff other than SMF managers in
accordance with SUP 15.11.13R to SUP 15.11.15R.

@) That notification must be made annually.
3 Each notification must:

@) cover the 12 month period ending on the last day of August;
and

(b) be submitted to the FCA:
(i)  within two months of the end of the reporting period; or

(if)  (if the end of the reporting period in (b)(i) falls on a day
which is not a business day) so as to be received no
later than the first business day after the end of that
period.

4) SUP 15.6.4R and SUP 15.6.5R (updates to a notification that is or
has become incorrect) apply to a notification under this rule but the
firm must include the update or correction in the next notification it
is due to make under this rule rather than in the time and manner
otherwise required for notifications under those rules.

(5) If a firm (other than a credit union) has nothing to report under
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section 64C of the Act and nothing to report under SUP 15.11.13R(4)
for a particular reporting period, it must notify the FCA of that fact in
accordance with SUP 15.11.13R to SUP 15.11.14R.

15.11.13A G SUP 15.11.8G gives examples of when a notification should be updated

1511.14 R
15.11.14A G
15.11.15 R
151116 G
151117 G
151118 G

under SUP 15.11.13R(4).

1) A firm other than a credit union must make each notification
pursuant to SUP 15.11.13R (notifications about section 64C of the
Act relating to conduct rules staff other than SMF managers) by
submitting it online through the FCA’s website using the electronic
system made available by the FCA for this purpose.

@) A firm must use the version of Form H (named REP008 —
Notification of Disciplinary Action) made available on the electronic
system referred to in (1), which is based on the version found in SUP
15 Annex 7R.

3) If the information technology systems used by the FCA fail and
online submission is unavailable for 24 hours or more, SUP
15.11.15R applies until such time as the facilities for online
submission are restored.

1) If the information technology systems used by the FCA fail and
online submission is unavailable for 24 hours or more, the FCA will
endeavour to publish a notice on its website confirming that:

(@ online submission is unavailable; and

(b) the alternative methods of submission in SUP 15.11.15R
apply.

@) Where SUP 15.11.14R(3) applies to a firm, GEN 1.3.2R
(Emergency) does not apply.

A credit union must make each notification pursuant to SUP 15.11.13R
(notifications about section 64C of the Act relating to conduct rules staff
other than SMF managers) in accordance with the rules and guidance in
SUP 15.7, using Form H as set out in SUP 15 Annex 7R.

General guidance on notifications of rule breaches and disciplinary action

[deleted]

The obligation to notify pursuant to section 64C of the Act or to update or
correct a notification under SUP 15.11.13R(4) does not replace or limit a
firm’s obligation to comply with Principle 11.

When considering whether to make a notification pursuant to section 64C of
the Act, a firm should also consider whether a notification should be made
under any notification rules, including, without limitation, any notification
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rules that require a notification to be made to the PRA.

The obligations to make a notification pursuant to section 64C of the Act
apply notwithstanding any agreement (for example a ‘COT 3’ Agreement
settled by the Advisory, Conciliation and Arbitration Service (ACAS)) or
any other arrangements entered into by a firm and an employee upon
termination of the employee’s employment. A firm should not enter into any
such arrangements or agreements that could conflict with its obligations
under this section.

Failing to disclose relevant information to the FCA may be a criminal
offence under section 398 of the Act.
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COLLECTIVE INVESTMENT SCHEMES SOURCEBOOK (MISCELLANEOUS
AMENDMENTS) (No 2) INSTRUMENT 2018

Powers exercised

A. The Financial Conduct Authority makes this instrument in the exercise of the
following powers and related provisions in or under:

1) the following sections of the Financial Services and Markets Act 2000 (“the
Act”):

@ section 137A (The FCA’s general rules);

(b) section 137T (General supplementary powers);

(© section 139A (Power of the FCA to give guidance);

(d) section 247 (Trust scheme rules);

(e section 248 (Scheme particulars rules);

()] section 2611 (Contractual scheme rules); and

(9) section 261J (Contractual scheme particulars rules); and

@) regulation 6(1) of the Open-Ended Investment Companies Regulations 2001
(S12001/1228).

B. The rule-making provisions listed above are specified for the purposes of section
138G(2) (Rule-making instruments) of the Act.

Commencement

C. This instrument comes into force on [12 months from making] 2018.

Amendments to the Handbook

E. The Collective Investment Schemes sourcebook (COLL) is amended in accordance
with the Annex to this instrument.

Citation

F. This instrument may be cited as the Collective Investment Schemes Sourcebook
(Miscellaneous Amendments) (No 2) Instrument 2018.

By order of the Board
[date] 2018
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[Editor’s note: The text in this Annex takes into account the changes to the Handbook
proposed in CP17/18 *Consultation to implementing asset management market study
remedies and changes to the Handbook” (June 2017) as if they were made.]

Annex

Amendments to the Collective Investment Schemes sourcebook (COLL)

In this Annex, underlining indicates new text and striking through indicates deleted text

6 Operating duties and responsibilities
6.6 Powers and duties of the scheme, the authorised fund manager, and the
depositary

Table of application

6.6.2 R This table belongs to COLL 6.6.1R.

Rule ICVC | ACD | Any Depositary | Authorised | Depositary
other of an ICVC | fund of an AUT
directors manager | or ACS
of an of an AUT
ICVC or ACS

6.6.26G X X X

6.6.27R X X X

Notes:

(5) COLL 6.6.20R to COLL 6-6-26G 6.6.27R have a special
application as set out in COLL 6.6.19R.

Allocation of responsibility for compliance to an approved person

6627 R (1)

An AFM must allocate responsibility for ensuring its compliance

with COLL 6.6.20R, COLL 6.6.25R, and, as applicable, COLL

6.6A.2R or COBS 2.1.4R to an approved person.

(2)  Where the chair of the AFM’s governing body is an approved

person, the AFM must allocate the responsibility set out in (1) to that

person.
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8.5.16
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Quialified investor schemes

Powers and responsibilities

Application of value for money assessment and independent director rules

R COLL 8.5.17R to COLL 85:21G 8.5.22R apply to an authorised fund
manager (other than an EEA AIFM) of an AUT, ACS or ICVC.

Allocation of responsibility for compliance to an approved person

R (1) AnAFM must allocate responsibility for ensuring its compliance
with COLL 8.5.17R, COLL 8.5.20R, and COBS 2.1.4R to an
approved person.

(2)  Where the chair of the AFM’s governing body is an approved
person, the AFM must allocate the responsibility set out in (1) to that

person.
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